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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng an 

ar bi t r at i on awar d t hat ,  among ot her  t hi ngs,  or der ed Dawn Sands'  

r ei nst at ement  t o her  posi t i on as Vi ce Pr esi dent  and Execut i ve 

Gener al  Counsel  f ol l owi ng her  wr ongf ul  t er mi nat i on f r om Menar d,  

I nc.  ( " Menar d" ) .   Menar d has r ef used t o r ei nst at e Sands and 

chal l enges t he r ei nst at ement  awar d on mul t i pl e gr ounds.   The 

                                                 
1 Sands v.  Menar d,  2009 WI  App 70,  318 Wi s.  2d 206,  767 

N. W. 2d 332.  
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r oot  of  Menar d' s chal l enge i s t hat  t he at t or ney- cl i ent  

r el at i onshi p bet ween Menar d and Sands has been so i r r et r i evabl y 

damaged t hat  t he panel  exceeded i t s aut hor i t y by or der i ng 

r ei nst at ement .  

¶2 We agr ee wi t h Menar d t hat  t he panel  exceeded i t s 

aut hor i t y.   An ar bi t r at i on panel  exceeds i t s aut hor i t y when i t s  

awar d vi ol at es st r ong publ i c pol i cy.   An at t or ney owes a 

f i duci ar y dut y of  l oyal t y t o her  c l i ent s,  a dut y  so r epl et e i n 

our  cases and i n t he Rul es of  Pr of essi onal  Conduct  as t o be 

axi omat i c.   Such a dut y i s deepl y r oot ed i n our  l aws and 

embodi es t he st r ong publ i c pol i cy of  t he St at e of  Wi sconsi n.   I n 

t hi s case,  we concl ude t hat  by accept i ng r ei nst at ement ,  Sands 

woul d be f or ced t o v i ol at e her  et hi cal  obl i gat i ons as an 

at t or ney.   Thus,  we vacat e t he panel ' s awar d of  r ei nst at ement  on 

t he gr ounds t hat  i t  i s  voi d as a v i ol at i on of  st r ong publ i c 

pol i cy.   Under  t he appl i cabl e empl oyment  di scr i mi nat i on l aws,  

f r ont  pay i s a subst i t ut e f or  r ei nst at ement .   Accor di ngl y,  we 

vacat e t he panel ' s awar d of  r ei nst at ement  and r emand t o t he 

c i r cui t  cour t  t o det er mi ne an appr opr i at e awar d of  f r ont  pay.  

I .  BACKGROUND 

¶3 Dawn Sands i s a 1993 gr aduat e of  t he Wi l l i am Mi t chel l  

Col l ege of  Law.   I n 1998,  John Menar d, 2 f ounder  and pr esi dent  of  

Menar d,  appr oached Sands,  t he s i st er  of  hi s t hen- gi r l f r i end 

Debr a Sands,  about  wor ki ng f or  Menar d' s l egal  depar t ment .   John 

                                                 
2 Thi s opi ni on wi l l  r ef er  t o Menar d,  I nc.  as " Menar d. "   When 

r ef er r i ng t o John Menar d or  Char l i e Menar d,  we wi l l  use t hei r  
f ul l  names.  
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Menar d t ol d Sands he was di ssat i sf i ed wi t h t he per f or mance of  

t he l egal  depar t ment  i n gener al ,  and of  Davi d Cor i den,  Vi ce 

Pr esi dent  and Gener al  Counsel ,  speci f i cal l y.  

A.  Sands'  Tenur e at  Menar d 

¶4 On June 1,  1999,  Sands began wor ki ng i n a newl y-

cr eat ed posi t i on at  t he cor por at e l egal  of f i ce of  Menar d.   John 

Menar d asked Sands t o assess and over see t he i n- house l egal  

depar t ment , 3 i ncl udi ng Cor i den,  and t o cr eat e a t i t l e t hat  

r ef l ect ed t hi s over si ght .   Sands adopt ed t he t i t l e of  Execut i ve 

Gener al  Counsel .   I n addi t i on t o her  l egal  dut i es,  Sands 

oper at ed as t he spokesper son f or  Menar d,  handl i ng i nqui r i es f r om 

t he medi a and gener al l y act i ng as a publ i c r epr esent at i ve f or  

t he company.  

¶5 Based on her  pr e- hi r e di scussi ons and agr eement  wi t h 

John Menar d,  Sands expect ed t o begi n wor ki ng at  Menar d wi t h a 

sal ar y of  $56, 000 per  year .   On her  f i r st  day at  Menar d,  Sands 

l ear ned t hat  she was r equi r ed t o punch a c l ock and woul d be pai d 

by t he hour  at  a r at e of  $26. 92 ( $55, 993. 60 annual l y,  pl us 

over t i me) .   Wi t h t hi s hour l y r at e,  Sands coul d ear n up t o $40. 38 

per  hour  f or  over t i me ( at  t i me- and- a- hal f )  and an addi t i onal  

$2. 50 per  hour  f or  weekend hour s wor ked.  

¶6 On August  17,  1999,  j ust  mont hs af t er  Sands began 

wor ki ng at  Menar d,  Cor i den was t er mi nat ed f ol l owi ng a 

                                                 
3 Menar d' s i n- house l egal  depar t ment  consi st ed of  a 

cor por at e l egal  pr act i ce,  r eal  est at e pr act i ce,  and st or e 
counsel  pr act i ce.   The r ecor d r ef l ect s t hat  Sands over saw a 
st af f  of  somewher e bet ween 11 and 17 at t or neys dur i ng her  
t enur e,  pl us par al egal  and admi ni st r at i ve suppor t  st af f .  
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di sagr eement  wi t h John Menar d.   Sands t hen assumed al l  of  

Cor i den' s dut i es whi l e cont i nui ng t o over see Menar d' s i n- house 

l egal  depar t ment .   At  t he t i me of  hi s t er mi nat i on,  Cor i den was 

pai d a year l y sal ar y of  $104, 999. 96,  pl us a bonus.   Shor t l y 

af t er  Cor i den' s t er mi nat i on,  John Menar d t ol d Sands,  " [ I ] f  you 

ar e her e i n a year ,  woul dn' t  you l i ke t o be maki ng over  a 

hundr ed t housand?  I f  you ar e you wi l l  be. "  

¶7 I n June 2001,  af t er  wor ki ng f or  Menar d f or  t wo year s 

wi t hout  any pay i ncr eases,  Sands made ver bal  and wr i t t en 

r equest s t o John Menar d t o r ai se her  sal ar y t o $70, 000 per  year .   

Menar d r esponded by i ncr easi ng her  wage t o $30. 92 per  hour  ( a 

$4. 00 per  hour  r ai se) ,  or  $64, 313. 60 per  year  wi t hout  over t i me,  

ef f ect i ve Jul y 29,  2001.  

¶8 Over  t he next  sever al  year s,  Sands made r epeat ed 

r equest s t o John Menar d f or  a pay r ai se.   I n one wr i t t en r equest  

dat ed November  24,  2004,  Sands r equest ed a pay i ncr ease t o 

$56. 59 per  hour ,  t he equi val ent  of  $117, 707 per  year .   The memo 

expl ai ned t hat  t hi s pr oposed f i gur e was based on Cor i den' s  

sal ar y at  t he t i me of  hi s t er mi nat i on i n 1999,  pl us cost  of  

l i v i ng i ncr eases he woul d have r ecei ved wer e he st i l l  empl oyed 

at  Menar d.   I n t he memo,  Sands st at ed t hat  she was " doi ng at  

l east  an equal  l evel  of  wor k"  as Cor i den had done.   Sands never  

r ecei ved a second pay i ncr ease.  

¶9 On Mar ch 18,  2005,  Sands r ecei ved an e- mai l  f r om Chi ef  

Oper at i ng Of f i cer  Char l i e Menar d st at i ng t hat  she was el i gi bl e 

f or  a bonus t o be pai d i n 2006 i f  she si gned an empl oyment  
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agr eement  and was eval uat ed by t he " 9- Bl ock"  eval uat i on syst em. 4  

I n l at e 2005,  eval uat i on sur veys on Sands wer e compl et ed,  but  

Sands never  r ecei ved t he r esul t s or  f i nal  r epor t  due t o her  

t er mi nat i on. 5 

B.  Sands'  Ter mi nat i on 

¶10 On Januar y 11,  2006,  Sands r ecei ved an e- mai l  f r om 

Jessi ca Bi er man of  t he cor por at e human r esour ces of f i ce advi s i ng 

t hat  Char l i e Menar d want ed a j ob descr i pt i on t o i ncl ude wi t h a 

new compensat i on agr eement .   Sever al  e- mai l s wer e exchanged 

bet ween Sands,  Char l i e Menar d,  and Bi er man,  i ncl udi ng an e- mai l  

f r om Sands t o Char l i e Menar d dat ed Januar y 20,  2006,  whi ch 

st at ed,  " Not  onl y do I  WANT t o get  pai d mor e,  but ,  i n poi nt  of  

f act ,  I  MUST be pai d mor e ( i n bot h cash as wel l  as bonus)  i f  you 

i nt end t o avoi d a l awsui t . "  

¶11 I n a meet i ng on t hat  same day,  Sands pr ovi ded Bi er man 

a bi nder  t hat  i ncl uded a j ob descr i pt i on,  a compar i son of  

compensat i on packages wi t h ot her  hi gh- l evel  pr i vat e sect or  

execut i ves ar ound t he count r y and her  mal e compar at or s wi t hi n 

Menar d,  a copy of  Sands'  November  24,  2004,  memo t o John Menar d 

r equest i ng a pay r ai se,  and an Equal  Empl oyment  Oppor t uni t y 

                                                 
4 I n t he " 9- Bl ock"  eval uat i on syst em used at  Menar d,  

empl oyees ar e scor ed based on " Menar d Val ues"  and j ob 
per f or mance.   For  t he " Menar d Val ues"  por t i on,  subor di nat es,  
peer s,  and manager s ar e asked t o eval uat e t he empl oyee on 
char act er i st i cs i ncl udi ng " t eam pl ayer ,  i nnovat i on,  t eam member  
devel opment ,  guest  f ocus,  l eader shi p,  i nt egr i t y,  passi on f or  
excel l ence,  pr obl em sol v i ng,  and cour t esy. "  

5 The r ecor d does not  i ndi cat e t he r esul t s of  t hese sur veys 
or  gi ve any i ndi cat i on as t o t he gener al  qual i t y of  Sands'  wor k.  
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Commi ssi on Publ i cat i on ent i t l ed " Fact s About  Compensat i on 

Di scr i mi nat i on. "   Dur i ng t he meet i ng,  whi ch l ast ed appr oxi mat el y  

90 mi nut es,  Sands r evi ewed t he bi nder  wi t h Bi er man.   Sands 

st at ed t hat  she bel i eved she had gr ounds f or  a l awsui t  because 

she was not  r ecei v i ng pay equal  t o Cor i den or  ot her  t op 

execut i ves wi t hi n Menar d,  i ncl udi ng t he chi ef  i nf or mat i on 

of f i cer  and t he chi ef  f i nanci al  of f i cer ,  al l  of  whom wer e men. 6 

¶12 Af t er  her  meet i ng wi t h Sands,  Bi er man gave t he bi nder  

t o Char l i e Menar d and t ol d hi m about  t hei r  meet i ng.   Lat er  t hat  

af t er noon,  Char l i e Menar d appr oached Sands and asked,  " [ H] ow 

dar e you t hr eat en a Menar d?"   Sands r esponded t hat  she was not  

t r y i ng t o t hr eat en t he company;  she was " j ust  t r y i ng t o poi nt  

out  a l egal  r eal i t y"  and expl ai ned t hat  she bel i eved she had a 

val i d l egal  c l ai m agai nst  Menar d.  

¶13 A l i t t l e over  s i x weeks l at er ,  on Monday,  Mar ch 6,  

2006,  Char l i e Menar d ent er ed Sands'  of f i ce wi t h a pr oposed 

empl oyment  cont r act .   The cont r act  i ncl uded a wage of  $30. 92 per  

hour  and an unspeci f i ed bonus t o be pai d i n Mar ch and Jul y of  

2007.   Sands t ol d Char l i e Menar d t hat  t hi s was t he same wage she 

had r ecei ved f or  appr oxi mat el y f i ve year s.   Char l i e Menar d t hen 

wr ot e " $50, 029. 98"  on a Post - i t  not e and af f i xed i t  t o t he 

second page of  t he cont r act ,  st at i ng t hat  t hi s was t he bonus she 

woul d r ecei ve i f  she cont i nued t o wor k f or  Menar d f or  anot her  

                                                 
6 Fr om 2003 t o 2006,  Sands made t he f ol l owi ng amount s as 

st at ed on her  W- 2 f or ms:  $77, 092 i n 2003 and 2004;  $81, 177 i n 
2005;  and $29, 372 i n 2006 ( f r om Januar y 1 unt i l  her  t er mi nat i on 
on Mar ch 14) .  
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year .   Sands r esponded,  " I ' ve been si t t i ng her e wor ki ng my but t  

of f  and I  get  not hi ng.   I  j ust  get  al l  t hese pr omi ses .  .  .  .   

[ W] hat  i s t hat ,  j ust  a bi g l i e t o make me keep wor ki ng?"   

Char l i e Menar d shr ugged and sai d,  " Wor ked,  di dn' t  i t ?"   Sands 

r epl i ed t hat  as a 43- year - ol d woman wi t h no one el se t o r el y on,  

she needed t o be concer ned about  her  r et i r ement .   Char l i e Menar d 

r esponded,  " [ W] hy don' t  you get  mar r i ed l i ke ever y ot her  gi r l ?"   

Sands count er ed,  " Char l i e,  you under st and t her e i s a l aw cal l ed 

t he Equal  Pay Act ?"   Char l i e Menar d t hen t ol d Sands t hat  she 

woul d be unsuccessf ul  at  Menar d i f  she cont i nued t o t hr eat en t he 

company wi t h l awsui t s,  and asked i f  she was pl anni ng t o s i gn t he 

cont r act .   Sands r epl i ed t hat  she di d not  know and was goi ng t o 

t hi nk about  i t .  

¶14 On Thur sday and Fr i day of  t hat  week ( Mar ch 9 and 10,  

2006) ,  Sands went  t o Chi cago on busi ness f or  Menar d.   The 

f ol l owi ng Monday,  Mar ch 13,  2006,  Sands r et ur ned t o t he of f i ce 

and f ound a memo f r om Char l i e Menar d dat ed Thur sday,  Mar ch 9,  

2006,  i n her  i n- box.   I n t he memo,  Char l i e Menar d communi cat ed 

hi s bel i ef  t hat  Sands was not  l i kel y t o accept  t he pr oposed 

cont r act ,  t hat  an agr eement  on compensat i on mi ght  not  be 

possi bl e,  and t hat  she shoul d suggest  some ways t o 

pr of essi onal l y di ssol ve t hei r  r el at i onshi p. 7  Sands vi ewed t hi s 

                                                 
7 The memo f r om Char l i e Menar d t o Sands r ead as f ol l ows:  

I  came away f r om our  meet i ng on Monday wi t h t he 
f eel i ng t hat  my of f er  of  addi t i onal  compensat i on f or  
you was not  accept abl e t o you.  
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as a t hr eat  t o her  j ob and di d not  i mmedi at el y r espond.   Lat er  

t hat  eveni ng,  Char l i e Menar d sent  a f ol l ow- up e- mai l  t o Sands,  

r equest i ng t hat  she r espond t o t he memo.    Sands r epl i ed t hat  

she woul d wor k on hi s r equest  and get  back t o hi m.  

¶15 Accor di ng t o t he ar bi t r at i on panel ,  on t he eveni ng of  

Tuesday,  Mar ch 14,  2006,  Sands was pr epar i ng f or  a meet i ng i n 

her  of f i ce when John Menar d st epped i n.   " Thi s  i sn' t  wor ki ng,  i s  

i t , "  he sai d.   " I ' m si ck t o deat h of  your  not  get t i ng back t o 

Char l i e and you don' t  r espond and your  t hr eat s. "   John Menar d 

t hen i nst r uct ed Sands t o wor k out  an agr eement  wi t h Char l i e 

Menar d by t he end of  busi ness t he next  day or  she woul d be " al l  

done. "   Then he l ef t  her  of f i ce.  

¶16 Moment s l at er ,  John Menar d r et ur ned and decl ar ed,  

" [ Y] ou know what ,  you' r e al l  done r i ght  now.   Pi ck your  shi t  up;  

I  want  your  ass out  of  her e.   You' ve got  f i ve mi nut es. "   Sands 

asked i f  he was f i r i ng her .   John Menar d st at ed t hat  he was 

pl aci ng her  on admi ni st r at i ve l eave.   Sands asked f or  a 

c l ar i f i cat i on and st at ed t hat  Menar d di d not  have an 

                                                                                                                                                             
I  woul d l i ke t o get  t hi s r ect i f i ed wi t h you and,  t o 
t hat  end,  pl ease advi se me wi t h what  you f eel  woul d be 
f ai r .  

I  al so came away wi t h t he f eel i ng t hat  t her e i s a 
possi bi l i t y  t hat  we can not  come t oget her  on t he 
i ssues.   I  woul d l i ke your  advi ce on how we can 
pr of essi onal l y di ssol ve our  r el at i onshi p and what  you 
f eel  mi ght  be a pr oposed t i met abl e f or  doi ng so.  

I f  you coul d pl ease j ot  down your  t hought s on t hese 
subj ect s and send t hem t o me at  your  ear l i est  
conveni ence,  i t  woul d be appr eci at ed.  
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admi ni st r at i ve l eave pol i cy.   John Menar d r epeat ed t hat  Sands 

was on admi ni st r at i ve l eave,  t hat  she had bet t er  get  movi ng,  and 

t hat  she now had onl y f our  mi nut es.   " [ D] o you under st and what  

you' r e doi ng r i ght  now i s unl awf ul ?"   Sands asked.   " I  don' t  

car e, "  John Menar d r epl i ed.   " I  want  your  ass out  of  her e. "  

¶17 At  some poi nt  dur i ng t hi s encount er ,  Sands t ur ned t o 

her  comput er  i n an at t empt  t o l og of f .   John Menar d saw t hi s,  

appr oached her  f r om t he ot her  s i de of  her  desk wi t h hi s hand i n 

a f i s t ,  and or der ed her  t o get  away f r om t he comput er .   He t hen 

cont i nued t o t el l  Sands t o get  " [ her ]  ass out  of  t her e"  and t hat  

he want ed " [ her ]  ass gone. "   Sands col l ect ed a f ew per sonal  

i t ems,  and l ef t  wi t h John Menar d f ol l owi ng her  out  of  t he 

bui l di ng.  

¶18 Sands l at er  t est i f i ed t hat  dur i ng t hi s i nci dent ,  she 

f el t  " i nt i mi dat [ ed] "  by John Menar d,  who seemed " out  of  

cont r ol " ;  she f ur t her  t est i f i ed t hat  she was " scar ed, "  

" humi l i at ed, "  and " so embar r assed"  by t hese event s.   The 

f ol l owi ng day,  John Menar d had Sands'  of f i ce door  secur ed wi t h a 

chai n and padl ock,  whi ch was r emoved a f ew days l at er  when t he 

l ock was changed.  

¶19 Unsur e of  her  st at us,  Sands had her  at t or ney send a 

l et t er  t o Menar d on Mar ch 20,  2006,  t o conf i r m t hat  she had been 

t er mi nat ed and not  pl aced on admi ni st r at i ve l eave,  as John 

Menar d had st at ed.   Sands r ecei ved no r esponse t o t hi s l et t er .   

Dur i ng t he ensui ng weeks,  Sands r ecei ved a not i ce t er mi nat i ng 

her  heal t h i nsur ance t hr ough Menar d,  al ong wi t h ot her  document s 

conf i r mi ng she had been t er mi nat ed.   Sands r et ur ned t o Menar d on 
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Apr i l  21,  2006,  t o pi ck up t he r emai nder  of  her  per sonal  

bel ongi ngs.   When she ent er ed her  f or mer  of f i ce,  she f ound 

paper s and books st r ewn ever ywher e,  and f ur ni t ur e upt ur ned.    

Wi t hi n mont hs of  Sands'  t er mi nat i on,  t hr ee ot her  empl oyees l ef t  

t he cor por at e l egal  depar t ment .   I n t hei r  exi t  i nt er vi ews wi t h 

Jessi ca Bi er man,  al l  t hr ee st at ed t hat  t he mai n r eason t hey wer e 

l eavi ng was because of  how Sands had been t r eat ed.  

C.  Ar bi t r at i on and Awar d 

¶20 Af t er  her  t er mi nat i on,  Sands mai nt ai ned t hat  she had 

been def amed by Menar d and was t he vi ct i m of  gender - based 

di scr i mi nat i on and t hen r et al i at i on f or  c l ai mi ng di scr i mi nat i on.   

Sands and Menar d i ni t i al l y  at t empt ed t o set t l e t hei r  di sput e 

i ndependent l y.   Among t hei r  ef f or t s was a pr i vat e meet i ng 

bet ween Sands and John Menar d i n May 2006 t hat  ul t i mat el y pr oved 

unsuccessf ul .   On Oct ober  23,  2006,  Sands and Menar d mut ual l y 

agr eed t o ent er  i nt o bi ndi ng ar bi t r at i on. 8 

¶21 The ar bi t r at i on agr eement  bound bot h par t i es t o 

r esol ve " al l  di sput es"  ar i s i ng f r om Sands'  empl oyment  wi t h 

Menar d.   The agr eement  f ur t her  pr ovi ded " t hat  bot h st at e and 

f eder al  l aws may appl y and t hat  Sands may be ent i t l ed t o 

r emedi es under  bot h. "   The agr eement  al so r equi r ed Sands t o 

i dent i f y " t he nat ur e of  r el i ef  sought . "  

                                                 
8 Ar ound Oct ober  31,  2006,  Sands was of f er ed a j ob at  t he 

l aw f i r m of  McDer mot t ,  Wi l l  & Emer y wi t h a st ar t i ng sal ar y of  
$250, 000.   Sands decl i ned t he of f er  because " she was r el uct ant  
t o st ar t  i n pr i vat e pr act i ce i n one ar ea. "  
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¶22 Dur i ng t he ar bi t r at i on hear i ngs,  Sands t est i f i ed 

r egar di ng her  r ol e and wor k at  Menar d and her  concer ns about  t he 

di scr epancy i n pay bet ween her sel f ,  her  pr edecessor ,  and ot her  

mal e execut i ves at  Menar d.   She al so descr i bed t he ci r cumst ances 

l eadi ng up t o and i ncl udi ng her  t er mi nat i on.   The panel  

det er mi ned t hat  var i ous Menar d r epr esent at i ves at t empt ed t o 

i nf l uence wi t nesses dur i ng t he ar bi t r at i on pr oceedi ngs.   The 

panel  descr i bed one i nst ance when John Menar d cal l ed Debr a 

Sands,  Sands'  s i st er ,  and st at ed,  as Debr a Sands r ecal l ed i t ,  

t hat  " he di d not  want  t o t al k about  t he case,  but  he want ed t o 

t el l  me t hat  I  shoul d ser i ousl y t hi nk about  what  I  was doi ng and 

t hat  he woul d hat e t o see my obi t uar y i n t he paper  anyt i me 

soon. "  

¶23 Dur i ng t he ar bi t r at i on hear i ngs,  Sands di d not  r equest  

t o be r ei nst at ed t o her  posi t i on at  Menar d,  but  i nst ead sought  

t wo year s of  f r ont  pay.   I n f act ,  i n a br i ef  t o t he ar bi t r at i on 

panel ,  Sands st at ed t hat  " no r easonabl e per son woul d ent er t ai n 

r ei nst at ement  as a possi bi l i t y"  i n t hese ci r cumst ances.   Sands 

al so ar gued t hat  r ei nst at ement  woul d be i nappr opr i at e i n l i ght  

of  John Menar d and Menar d' s conduct  t owar ds her .  

¶24 On Oct ober  19,  2007,  t he ar bi t r at i on panel  came back 

wi t h i t s wr i t t en awar d.   Whi l e i t  r ej ect ed Sands'  def amat i on9 and 

                                                 
9 Sands'  def amat i on c l ai ms wer e based on var i ous 

communi cat i ons dur i ng and af t er  her  t er mi nat i on.  
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Ti t l e VI I  pay di scr i mi nat i on c l ai ms, 10 t he panel  f ound t hat  Sands 

( 1)  was t he vi ct i m of  pay di scr i mi nat i on under  t he Equal  Pay Act  

( " EPA" ) 11 due t o Menar d' s f ai l ur e t o compensat e her  on par  wi t h 

Cor i den;  and ( 2)  was di schar ged i n r et al i at i on f or  her  asser t i on 

of  her  st at ut or y r i ght s t o be f r ee f r om pay di scr i mi nat i on i n 

v i ol at i on of  t he EPA,  Ti t l e VI I , 12 and t he Wi sconsi n Fai r  

Empl oyment  Act . 13 

¶25 Because of  t hese vi ol at i ons,  t he panel  awar ded Sands 

var i ous monet ar y damages.   She was awar ded $267, 108 i n back 

wages14 and an equal  amount  i n l i qui dat ed damages15 f or  di spar at e 

                                                 
10 A di spar at e pay cl ai m under  Ti t l e VI I  r equi r es t he i nt ent  

t o di scr i mi nat e,  t hat  i s ,  a desi r e t o pay women l ess because 
t hey ar e women.   Loyd v.  Phi l l i ps Br os. ,  I nc. ,  25 F. 3d 518,  525 
( 7t h Ci r .  1994) .   The panel  concl uded t hat  Sands di d not  
sat i sf act or i l y  show t hat  she was pai d l ess because of  her  
gender .  

11 29 U. S. C.  § 206( d)  ( 2006) .   Al l  subsequent  r ef er ences t o 
t he Uni t ed St at es Code ar e t o t he 2006 ver si on unl ess ot her wi se 
i ndi cat ed.   An EPA pay di scr i mi nat i on c l ai m does not  r equi r e a 
showi ng of  i nt ent  as i s r equi r ed under  Ti t l e VI I .  

12 42 U. S. C.  § 2000e- 16( a) - ( b) .   Though t he panel  concl uded 
t hat  Sands di d not  pr ove her  Ti t l e VI I  pay di scr i mi nat i on c l ai m,  
t he panel  di d f i nd t hat  she suf f er ed an adver se empl oyment  
act i on i n r et al i at i on f or  asser t i ng her  r i ght s under  Ti t l e VI I .  

13 Wi s.  St at .  § 111. 36 ( 2007- 08) .   Al l  subsequent  r ef er ences 
t o t he Wi sconsi n St at ut es ar e t o t he 2007- 08 ver si on unl ess 
ot her wi se i ndi cat ed.  

14 Back wages ar e t he wages t he empl oyee shoul d have 
r ecei ved had he or  she been pai d appr opr i at el y.   Under  t he EPA,  
an empl oyee may r ecover  back wages f or  t he t wo- year  per i od 
i mmedi at el y pr ecedi ng hi s or  her  c l ai m.   I f  a wi l l f ul  v i ol at i on 
of  t he EPA i s f ound t o have occur r ed,  t he back pay per i od can be 
ext ended t o t hr ee year s,  as i t  was i n t hi s case.  
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pay and wi l l f ul  v i ol at i on of  t he EPA;  $114, 944. 71 i n back pay 

and bonus f or  l ost  wages due t o t er mi nat i on,  as al l owed by t he 

EPA and Ti t l e VI I ;  $100, 000 i n compensat or y damages f or  

emot i onal  di st r ess;  and $900, 000 i n puni t i ve damages.   Menar d 

al so was r equi r ed t o pay Sands'  at t or neys'  f ees,  whi ch t ot al ed 

$129, 120. 25.   I n sum,  Menar d' s obl i gat i ons t ot al ed 

$1, 778, 280. 96.  

¶26 I n addi t i on t o t hese monet ar y damages,  t he panel  

or der ed t hat  Sands be r ei nst at ed t o t he posi t i on of  Vi ce 

Pr esi dent  and Execut i ve Gener al  Counsel  wi t hi n 30 days of  t he 

dat e of  t he awar d.   Sands'  r ei nst at ement  was t o come wi t h a 

sal ar y of  $166, 250,  t o be i ncr eased t o $175, 000 ef f ect i ve 

Januar y 1,  2008.   The panel  al so or der ed Menar d t o pay her  a 

pr of i t  shar i ng bonus of  15% of  her  2007 ear ni ngs.  

¶27 As j ust i f i cat i on f or  t he r ei nst at ement  awar d,  t he 

panel  not ed t hat  r ei nst at ement  i s one of  t he r emedi es avai l abl e 

f or  v i ol at i on of  t he EPA and Ti t l e VI I .   See 29 U. S. C.  

§ 215( a) ( 3) ;  42 U. S. C.  § 2000e- 5( g) ( 1) .   I t  al so not ed t hat  

f r ont  pay may be or der ed i n l i eu of  r ei nst at ement  when 

r ei nst at ement  i s i nappr opr i at e,  c i t i ng Wi l l i ams v.  Phar maci a,  

I nc. ,  137 F. 3d 944,  951- 52 ( 7t h Ci r .  1998) .   The panel  expl ai ned 

i t s deci s i on t husl y:  

I n t hi s case,  Sands ar gues t hat  r ei nst at ement  t o her  
posi t i on .  .  .  woul d be i nappr opr i at e i n l i ght  of  t he 
company' s,  par t i cul ar l y John Menar d' s,  conduct  t owar d 
her .   Whet her  t o awar d r ei nst at ement  or  f r ont  pay t o 

                                                                                                                                                             
15 Li qui dat ed damages under  t he EPA consi st  of  an addi t i onal  

sum of  money equal  t o t he back wages al r eady due t o an empl oyee.  
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Sands i s a di f f i cul t  deci s i on.   The Panel  r ecogni zes 
t hat  John Menar d cl ear l y was host i l e t o Sands at  and 
near  t he t i me of  her  t er mi nat i on ( as wel l  as t owar d 
her  s i st er ,  Debr a Sands,  t her eaf t er ,  i ncl udi ng dur i ng 
t he pendency of  t hese pr oceedi ngs) ,  and t hat  such a 
consi der at i on coul d be a basi s f or  awar di ng f r ont  pay 
i n l i eu of  r ei nst at ement .   On t he ot her  hand,  not  t o 
r ei nst at e Sands woul d,  i n some sense,  r ewar d t he 
company f or  i t s mi st r eat ment  of  her  and,  mor eover ,  
woul d t end t o send t he wr ong message t o company 
empl oyees who ot her wi se mi ght  be i ncl i ned t o make 
mer i t or i ous compl ai nt s about  unl awf ul  conduct  
occur r i ng wi t hi n t he company.  

On bal ance,  t he Panel  has concl uded t hat  r ei nst at ement  
i s t he appr opr i at e appr oach her e,  on t he gr ound t hat  
r ei nst at ement  i s t he f avor ed r emedy under  t he l aw.  

¶28 Af t er  t he ar bi t r at i on awar d was handed down,  Menar d 

pr epar ed a check f or  t he f ul l  amount  of  t he panel ' s monet ar y 

awar d.   I n a l et t er  t o Sands,  Menar d i ndi cat ed t hat  t he check 

was avai l abl e t o pi ck up,  but  t hat  Menar d woul d not  r ei nst at e 

Sands.   Despi t e many addi t i onal  communi cat i ons bet ween t he 

par t i es,  Menar d cont i nued t o r ef use t o r ei nst at e Sands.  

D.  The Case Goes t o Cour t  

¶29 On December  20,  2007,  Sands f i l ed sui t  i n t he Ci r cui t  

Cour t  f or  Eau Cl ai r e Count y,  Paul  J.  Lenz,  Judge,  seeki ng t o 

c l ar i f y t he ar bi t r at i on awar d and subsequent l y conf i r m i t . 16  I n 

                                                 
16 Bef or e f i l i ng sui t ,  Sands asked t he ar bi t r at i on panel  t o 

c l ar i f y t he awar d,  al l egi ng t hat  t he panel  made var i ous 
comput at i onal  er r or s and t hat  her  awar d shoul d be i ncr eased.   
The panel ,  however ,  hel d t hat  i t  had no j ur i sdi ct i on t o consi der  
her  r equest  because Sands'  mot i on di d not  t r ul y seek 
cl ar i f i cat i on of  t he awar d,  but  was i nst ead a mot i on t o 
r econsi der  or  cor r ect  t he awar d,  whi ch t he panel  di d not  have 
t he power  t o do.  
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addi t i on t o ot her  c l ai ms, 17 Sands sought  t o compel  Menar d t o 

abi de by t he t er ms of  t he r ei nst at ement  awar d.     Menar d f i l ed a 

mot i on t o vacat e t he awar d i n f ul l  or  i n par t ,  mai nt ai ni ng t hat  

t he at t or ney- cl i ent  r el at i onshi p i s v i t al  t o a company,  as i s 

t he r i ght  t o choose counsel ,  and t hat  because of  t hei r  br oken 

r el at i onshi p,  Sands coul d no l onger  r epr esent  Menar d,  I nc. ,  t he 

Menar ds br ot her s,  or  t hei r  i nt er est s.   Sands r esponded t hat  she 

coul d r epr esent  Menar d,  and t hat  she woul d accept  r ei nst at ement  

i f  she coul d be assur ed of  her  per sonal  saf et y.   Judge Lenz 

conf i r med t he ar bi t r at i on awar d i n i t s ent i r et y and deni ed al l  

mot i ons t o modi f y,  cor r ect ,  or  vacat e t he awar d.  

¶30 Menar d appeal ed,  agai n ar gui ng t hat  t he ar bi t r at i on 

panel  di sr egar ded t he l aw by r equi r i ng r ei nst at ement .   The cour t  

of  appeal s af f i r med.   I t  concl uded t hat  r ei nst at ement  i s a 

st at ut or y r emedy under  t he EPA and Ti t l e VI I ,  and t hat  nei t her  

pr ovi des an except i on f or  i n- house at t or neys.   Sands v.  Menar d,  

2009 WI  App 70,  ¶10,  318 Wi s.  2d 206,  767 N. W. 2d 332.   The cour t  

of  appeal s hel d t hat  t he panel ' s r ei nst at ement  or der  r est ed on 

subst ant i al  aut hor i t y,  and t hat  t he panel  di d not  mani f est l y  

di sr egar d t he l aw.   I d. ,  ¶¶10- 11.   Addi t i onal l y,  t he cour t  f ound 

t hat  awar di ng f r ont  pay i n l i eu of  r ei nst at ement  i s 

di scr et i onar y,  and cour t s do not  r evi ew ar bi t r at i on awar ds f or  

er r oneous exer ci se of  di scr et i on.   I d. ,  ¶12.   To choose one over  

                                                 
17 Sands al so ar gued t hat  her  damages wer e i ncor r ect l y  

cal cul at ed.   The ci r cui t  cour t  deni ed Sands'  mot i on t o adj ust  
t he awar d.  
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t he ot her  i s not  a mani f est  di sr egar d of  t he l aw,  t he cour t  

r easoned.   I d.  

¶31 Menar d t hen pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

accept ed.  

I I I .  DI SCUSSI ON 

¶32 The quest i on bef or e us i s whet her  t he ar bi t r at i on 

panel  exceeded i t s aut hor i t y i n or der i ng Sands'  r ei nst at ement .   

I n Par t  A,  we r evi ew t he gener al  l egal  f r amewor k gover ni ng 

r ei nst at ement  and f r ont  pay i n al l egat i ons of  t he t ype her e.   I n 

Par t  B,  we exami ne whet her  t he panel  exceeded i t s aut hor i t y,  

concl udi ng t hat  t he panel  di d over st ep i t s bounds i n or der i ng 

Sands'  r ei nst at ement .   I n Par t  C,  we di scuss t he appr opr i at e 

r emedy f or  t he panel ' s er r or .  

A.  Rei nst at ement  and Fr ont  Pay Gener al l y 

¶33 We f i r st  t ur n t o a gener al  over vi ew of  t he r emedi al  

f r amewor k f or  Ti t l e VI I  v i ol at i ons, 18 wi t h a speci f i c  f ocus on 

t he r emedy of  r ei nst at ement .  

¶34 Under  Ti t l e VI I ,  cour t s may " or der  such af f i r mat i ve 

act i on as may be appr opr i at e,  whi ch may i ncl ude,  but  i s not  

l i mi t ed t o,  r ei nst at ement  or  hi r i ng of  empl oyees,  wi t h or  

wi t hout  back pay .  .  .  ,  or  any ot her  equi t abl e r el i ef  as t he 

cour t  deems appr opr i at e. "   42 U. S. C.  § 2000e- 5( g) ( 1) .   

Rei nst at ement  i s t he pr ef er r ed r emedy f or  v i ol at i ons because 

t hi s accor ds wi t h maki ng t he v i ct i m of  di scr i mi nat i on whol e.   

                                                 
18 Ther e do not  appear  t o be si gni f i cant  di f f er ences i n t he 

r emedi al  f r amewor k f or  r et al i at or y v i ol at i ons of  t he EPA,  Ti t l e 
VI I ,  and t he Wi sconsi n Fai r  Empl oyment  Act .  
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Equal  Empl oyment  Oppor t uni t y Commi ssi on v.  Kal l i r ,  Phi l i ps,  

Ross,  I nc. ,  420 F.  Supp.  919,  926 ( S. D. N. Y.  1976) .  

¶35 However ,  r ei nst at ement  i s not  appr opr i at e or  even 

possi bl e i n al l  cases.   Numer ous cour t s,  i ncl udi ng t he Sevent h 

Ci r cui t ,  have hel d t hat  f r ont  pay——compensat i on f or  pr oj ect ed 

f ut ur e ear ni ngs——may be awar ded i n Ti t l e VI I  cases wher e 

r ei nst at ement  i s unavai l abl e or  i nappr opr i at e.   Wi l l i ams,  137 

F. 3d at  951- 52.  

¶36 Rei nst at ement  may be i nappr opr i at e f or  a number  of  

r easons.   Two such over l appi ng ci r cumst ances deser ve f ur t her  

at t ent i on her e.  

¶37 The most  common si t uat i on wher e r ei nst at ement  i s 

i nappr opr i at e i s when t he empl oyer - empl oyee r el at i onshi p i s 

" per vaded by host i l i t y . "   I d.  at  952 ( c i t i ng McNei l  v.  Econ.  

Lab. ,  I nc. ,  800 F. 2d 111,  118 ( 7t h Ci r .  1986) ) .   Thi s 

unaccept abl y hi gh l evel  of  host i l i t y ,  however ,  cannot  s i mpl y 

const i t ut e empl oyer - gener at ed f r ust r at i on over  t he l awsui t .   

McKni ght  v.  Gen.  Mot or s Cor p. ,  908 F. 2d 104,  116 ( 7t h Ci r .  

1990) .   Ref usi ng r ei nst at ement  because of  t he nat ur al  

f r ust r at i on an empl oyer  woul d f eel  when an empl oyee f i l es sui t  

" woul d ar m t he empl oyer  t o def eat  t he cour t ' s  r emedi al  or der . "   

I d. 19  But  cour t s have r out i nel y r ecogni zed t hat  gr ant i ng 

r ei nst at ement  i s not  appr opr i at e when ani mosi t y and host i l i t y  

                                                 
19 See al so Tayl or  v.  Tel et ype Cor p. ,  648 F. 2d 1129,  1138- 39 

( 8t h Ci r .  1981)  ( " To deny r ei nst at ement  t o a v i ct i m of  
di scr i mi nat i on mer el y because of  t he host i l i t y  engender ed by t he 
pr osecut i on of  a di scr i mi nat i on sui t  woul d f r ust r at e t he make-
whol e pur pose of  Ti t l e VI I . " ) .  
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ar e so ext r eme t hat  " a pr oduct i ve and ami cabl e wor ki ng 

r el at i onshi p woul d be i mpossi bl e. "   Sasser  v.  Aver i t t  Expr ess,  

I nc. ,  839 S. W. 2d 422,  433 ( Tenn.  Ct .  App.  1992) .   Whet her  t he 

l evel  of  host i l i t y  or  ani mosi t y i s t oo gr eat  t o al l ow 

r ei nst at ement  depends on t he f act s of  t he case.  

¶38 I n one case,  a U. S.  Di st r i ct  Cour t  consi der ed an age 

di scr i mi nat i on sui t  ( under  t he Age Di scr i mi nat i on i n Empl oyment  

Act  ( " ADEA" ) ,  29 U. S. C.  §§ 621- 634)  by t he Chi ef  Labor  Counsel  

f or  Uni on Car bi de who was f or ced t o r et i r e upon r eachi ng hi s 

65t h bi r t hday.   Whi t t l esey v.  Uni on Car bi de Cor p. ,  567 F.  

Supp.  1320,  1321 ( S. D. N. Y.  1983) .   Though under  a di f f er ent  

st at ut e,  t he basi c anal yt i cal  f r amewor k r egar di ng r ei nst at ement  

under  Ti t l e VI I  and t he ADEA i s t he same. 20  The cour t  hel d t hat  

r ei nst at ement  was not  an appr opr i at e r emedy,  and i nst ead or der ed 

f r ont  pay.   I d.  at  1330.   I t  r easoned t hat :  

Car bi de has exhi bi t ed such host i l i t y  and out r age 
agai nst  hi m by r eason of  hi s br i ngi ng sui t ,  he woul d 
cer t ai nl y have di f f i cul t y f unct i oni ng i n t he Law 
Depar t ment .   By al l  i ndi cat i ons,  he woul d be 
ost r aci zed and excl uded f r om t he f unct i ons of  gi v i ng 
counsel .  

                                                 

20 See Tyl er  v.  Bet hl ehem St eel  Cor p. ,  958 F. 2d 1176,  1180 
( 2d Ci r .  1992)  ( st at i ng t hat  i nt er pr et at i ons of  t he ADEA r el y on 
i nt er pr et at i ons of  Ti t l e VI I  because t he subst ant i ve pr ovi s i ons 
of  t he ADEA wer e essent i al l y  copi ed f r om Ti t l e VI I ) .  
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I d.   Though Car bi de' s act i ons wer e wi t hout  j ust i f i cat i on,  t he 

cour t  st at ed,  t hi s l evel  of  empl oyer - di r ect ed host i l i t y  r ender ed 

r ei nst at ement  t oo di f f i cul t . 21  I d.  

¶39 I n anot her  case,  a U. S.  Di st r i ct  Cour t  deni ed 

r ei nst at ement  when an empl oyer  r ef er r ed t o t he empl oyee as a 

" cancer "  and r epeat edl y at t acked hi s abi l i t i es dur i ng t r i al .   

Cancel l i er  v.  Feder at ed Dept .  St or es,  672 F. 2d 1312,  1319 ( 9t h 

Ci r .  1982)  ( af f i r mi ng t he Di st r i ct  Cour t ' s  f r ont  pay awar d) .   

The t r i al  j udge concl uded t hat  t he empl oyee and empl oyer  coul d 

no l onger  " co- exi st  i n a busi ness r el at i onshi p t hat  woul d be 

pr oduct i ve t o t he consumer ,  communi t y or  t o t he busi ness 

i t sel f . "   I d.  at  1319- 20.   Hence,  r ei nst at ement  was 

i nappr opr i at e.   I d.  at  1320.  

¶40 Si mi l ar l y,  i n Goss v.  Exxon Of f i ce Sys.  Co. ,  t he Thi r d 

Ci r cui t  af f i r med an awar d of  f r ont  pay i n l i eu of  r ei nst at ement  

because of  " t he l i kel i hood of  cont i nui ng di shar mony i n a 

sensi t i ve j ob and t he di f f i cul t y of  pol i c i ng an ongoi ng 

r el at i onshi p. "   747 F. 2d 885,  890 ( 3d Ci r .  1984) .   The t r i al  

j udge had expl ai ned i t s awar d as f ol l ows:  

I  do not  bel i eve t hat  ei t her  pl ai nt i f f  or  def endant  
woul d ser i ousl y cont end t hat  i t  woul d be sensi bl e t o 
or der  pl ai nt i f f  r ei nst at ed t o a j ob i n whi ch 
har moni ous wor ki ng r el at i onshi ps ar e so i mpor t ant  
af t er  t he acr i mony t hi s case has engender ed,  nor  coul d 
I  possi bl y dr af t  an i nj unct i ve or der  t hat  woul d 
ef f ect i vel y make t he exi st i ng i l l  f eel i ngs di sappear .  

                                                 
21 The Second Ci r cui t  af f i r med t he Di st r i ct  Cour t ' s  

det er mi nat i on on appeal .   See Whi t t l esey v.  Uni on Car bi de Cor p. ,  
742 F. 2d 724,  729 ( 2d Ci r .  1984) .  
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I d.   Agai n we see t hat  wher e host i l i t y  makes a f ut ur e wor ki ng 

r el at i onshi p i mpossi bl e,  r ei nst at ement  i s not  an appr opr i at e 

r emedy.  

¶41 Ot her  cour t s have si mi l ar l y f ound f r ont  pay t o be mor e 

appr opr i at e wher e ant agoni sm and host i l i t y  r ender  wor ki ng 

r el at i onshi ps i mpossi bl e.   See Fi t zger al d v.  Si r l oi n St ockade,  

I nc. ,  624 F. 2d 945,  957 ( 10t h Ci r .  1980)  ( af f i r mi ng an awar d of  

f r ont  pay i n l i eu of  r ei nst at ement  wher e t he def endant  had 

engaged i n psychol ogi cal  war f ar e agai nst  t he pl ai nt i f f  and wher e 

r ei nst at ement  woul d have l ed t o r et al i at i on) ;  Hof f man v.  Ni ssan 

Mot or  Cor p.  i n USA,  511 F.  Supp.  352,  355 ( D. N. H.  1981)  ( hol di ng 

t hat  or der i ng r ei nst at ement  woul d be i nappr opr i at e because i t  

" woul d be a har bi nger  of  di sast er  and a cat al yst  t o mor e 

l i t i gat i on" ) .   We st r ess t hat  t hi s does not  l eave t he vi ct i m of  

di scr i mi nat i on wi t hout  r emedy;  f r ont  pay i s avai l abl e t o make 

t he vi ct i m whol e.  

¶42 A second si t uat i on wher e r ei nst at ement  may be 

i nappr opr i at e i s  when t he empl oyee ser ved i n a manager i al  or  

unusual l y hi gh- l evel  r ol e,  as a r epr esent at i ve t o t he publ i c,  or  

ot her  such sensi t i ve posi t i on.   Di cker son v.  Del uxe Check 

Pr i nt er s,  I nc. ,  703 F. 2d 276,  280 ( 8t h Ci r .  1983)  ( " Those cases 

i n whi ch cour t s have decl i ned t o r ei nst at e i nj ur ed pl ai nt i f f s 

have f r equent l y i nvol ved hi gh l evel ,  uni que or  unusual l y  

sensi t i ve posi t i ons i n def endant ' s or gani zat i on. " ) .   Success i n 

t hese posi t i ons of  t r ust  i s  di f f i cul t  or  i mpossi bl e when t r ust  

has been br oken.   Whet her  t he posi t i on i s such t hat  
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r ei nst at ement  woul d be unwor kabl e due t o t he br eak i n t he 

r el at i onshi p agai n depends upon t he f act s of  each case.  

¶43 I n one such case,  t he Sout her n Di st r i ct  of  New Yor k 

awar ded f r ont  pay i n l i eu of  r ei nst at ement  because of  t he " c l ose 

wor ki ng r el at i onshi p bet ween pl ai nt i f f  and t op execut i ves. "   

Kal l i r ,  Phi l i ps,  Ross,  I nc. ,  420 F.  Supp.  at  926- 27.   The cour t  

not ed t hat  t he pl ai nt i f f  had f r equent  cont act  wi t h t he 

empl oyer ' s c l i ent s,  " wi t h pl ai nt i f f  act i ng as def endant ' s 

r epr esent at i ve. "   I d.  at  927.   The cour t  expl ai ned:  

Lack of  compl et e t r ust  and conf i dence bet ween 
pl ai nt i f f  and def endant  coul d l ead t o 
mi sunder st andi ngs,  mi sr epr esent at i ons and mi st akes,  
and coul d ser i ousl y damage def endant ' s r el at i onshi p 
wi t h i t s c l i ent s .   The si t uat i on her e i s qui t e unl i ke 
t hat  pr esent ed when r ei nst at ement  i s sought  f or  an 
assembl y l i ne or  c l er i cal  wor ker ,  or  even f or  an 
execut i ve whose j ob i s not  as sensi t i ve f or  hi s 
empl oyer ' s i nt er est s as i s pl ai nt i f f ' s  j ob her e.   The 
Cour t  i s  convi nced t hat  af t er  t hr ee and a hal f  year s 
of  bi t t er  l i t i gat i on t he necessar y t r ust  and 
conf i dence can never  exi st  bet ween pl ai nt i f f  and 
def endant .   To or der  r ei nst at ement  on t he f act s of  
t hi s case woul d mer el y be t o sow t he seeds of  f ut ur e 
l i t i gat i on,  and woul d undul y bur den t he def endant .   
Thus,  r ei nst at ement  wi l l  not  be or der ed i n t hi s case.  

I d.   I n l i ght  of  t he sensi t i ve nat ur e of  t he posi t i on and 

l i t i gat i on " mar ked by mor e t han t he usual  host i l i t y  bet ween t he 

par t i es, "  t he cour t  concl uded t hat  r ei nst at ement  was not  

appr opr i at e.   I d.  at  926- 27.  

¶44 I n Cost on v.  Pl i t t  Theat r es,  I nc. ,  831 F. 2d 1321 ( 7t h 

Ci r .  1987) ,  vacat ed on ot her  gr ounds,  486 U. S.  1020 ( 1988) ,  t he 

Sevent h Ci r cui t  uphel d t he deni al  of  r ei nst at ement  f or  an 

empl oyee who " was r equi r ed t o hol d hi msel f  out  t o t he publ i c as 
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a manager i al  r epr esent at i ve of  t he empl oyer . "   I d.  at  1331.   The 

cour t  r ecogni zed t hat  t he publ i c i mage of  t he busi ness coul d be 

compr omi sed by a host i l e empl oyer - empl oyee r el at i onshi p.   I d.   

The cour t  al so f ocused heavi l y on t he need f or  t r ust  and 

conf i dence i n t he pl ai nt i f f ' s  manager i al  posi t i on,  t he l ack of  

whi ch made r ei nst at ement  i nappr opr i at e.   I d.  

¶45 Ot her  cases make cl ear  t hat  t he nat ur e of  t he posi t i on 

i s i mpor t ant  t o t he det er mi nat i on of  whet her  r ei nst at ement  i s 

appr opr i at e.   Hyl and v.  Kenner  Pr ods.  Co. ,  13 Fai r  Empl .  Pr ac.  

Cas.  ( BNA)  1309 ( S. D.  Ohi o 1976)  ( denyi ng r ei nst at ement  t o a 

per son i n a management  posi t i on because she woul d possess 

conf i dent i al  i nf or mat i on but  l ack t he t r ust  and conf i dence of  

her  super i or s,  and because t he par t i es woul d not  be abl e t o 

est abl i sh a pr oper  wor ki ng r el at i onshi p and wer e ver y 

ant agoni st i c t owar d each ot her ) ;  Combes v.  Gr i f f i n Tel evi s i on,  

I nc. ,  421 F.  Supp.  841,  846 ( W. D.  Okl a.  1976)  ( denyi ng 

r ei nst at ement  t o a news anchor man wher e t he " [ d] i scor d,  t ensi on,  

suspi c i on,  ant agoni sm and sensi t i v i t y among t hem woul d be 

pr oduct i ve of  a ver y di f f i cul t  empl oyment  envi r onment ,  wi t h t he 

par t i cul ar  di f f i cul t y of  bei ng per cei vabl e t o t he v i ewi ng 

audi ence" ) .  

¶46 These pr i nci pl es emer ge f r om t hi s anal ysi s:  Whi l e 

r ei nst at ement  i s t he pr ef er r ed r emedy under  Ti t l e VI I ,  i t  i s  an 

equi t abl e r emedy t hat  may or  may not  be appr opr i at e dependi ng 

upon t he f act s of  each case.   Wher e t he l evel  of  host i l i t y  i s  

unusual l y hi gh,  or  wher e t he posi t i on i s a sensi t i ve one 

r equi r i ng a hi gh degr ee of  t r ust  and cooper at i on bet ween 
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management  and t he empl oyee,  r ei nst at ement  i s  gener al l y not  

appr opr i at e. 22 

B.  The Panel  Exceeded I t s Aut hor i t y 

¶47 Menar d chal l enges t he r ei nst at ement  por t i on of  t he 

ar bi t r at i on awar d on mul t i pl e gr ounds.   Fi r st ,  i t  al l eges t hat  

t he Wi sconsi n Const i t ut i on guar ant ees Menar d i t s choi ce of  

counsel .   Second,  Menar d ar gues t hat  r ei nst at ement  was not  

f easi bl e and appr opr i at e under  gover ni ng case l aw and empl oyment  

l aw.   Thi r d,  i t  mai nt ai ns t hat  t he ar bi t r at or s l acked t he 

aut hor i t y under  t he ar bi t r at i on agr eement  t o or der  

r ei nst at ement .   Fi nal l y,  Menar d ar gues t hat  t he panel  exceeded 

i t s aut hor i t y by i gnor i ng t he Rul es of  Pr of essi onal  Conduct  f or  

at t or neys.    

                                                 
22 See Br uso v.  Uni t ed Ai r l i nes,  I nc. ,  239 F. 3d 848,  861- 62 

( 7t h Ci r .  2001) :  

[ A]  cour t  i s  not  r equi r ed t o r ei nst at e a 
successf ul  pl ai nt i f f  wher e t he r esul t  woul d be a 
wor ki ng r el at i onshi p f r aught  wi t h host i l i t y  and 
f r i ct i on.   Rei nst at ement  i n such si t uat i ons coul d 
pot ent i al l y  cause t he cour t  t o become embr oi l ed i n 
each and ever y empl oyment  di sput e t hat  ar ose bet ween 
t he pl ai nt i f f  and t he empl oyer  f ol l owi ng t he 
pl ai nt i f f ' s  r ei nst at ement .  .  .  .   

.  .  .  [ R] ei nst at ement  may become par t i cul ar l y 
i nf easi bl e i f  t he pl ai nt i f f  woul d no l onger  enj oy t he 
conf i dence and r espect  of  hi s super i or s once 
r ei nst at ed.   Rei nst at ement  may al so be mor e 
pr obl emat i c when t he pl ai nt i f f  hol ds a management  
posi t i on,  or  woul d be super vi sed by t he same 
i ndi v i dual s who di scr i mi nat ed agai nst  hi m i n t he f i r st  
pl ace.  ( c i t at i ons omi t t ed) .  
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¶48 Our  r evi ew of  ar bi t r at i on awar ds i s l i mi t ed.   Lukowski  

v.  Danker t ,  184 Wi s.  2d 142,  149,  515 N. W. 2d 883 ( 1994) .   Our  

t ask i s t o ensur e t hat  t he par t i es r ecei ve what  t hey bar gai ned 

f or ——t he adj udi cat i on of  t hei r  di sput e v i a t he ar bi t r at i on 

pr ocess.   I d.   Though l i mi t ed,  a cour t ' s  r ol e i s not  a mer e 

f or mal i t y;  a cour t  must  over t ur n an ar bi t r at or ' s  awar d when t he 

panel  exceeds i t s power s.   Wi s.  St at .  § 788. 10( 1) ( d) .   An 

ar bi t r at i on panel  exceeds i t s power s when i t  engages i n per ver se 

mi sconst r uct i on or  posi t i ve mi sconduct ,  when t he panel  

mani f est l y di sr egar ds t he l aw,  or  wher e t he awar d i t sel f  i s  

i l l egal  or  v i ol at es st r ong publ i c pol i cy.   Raci ne Count y v.  

I nt ' l  Ass' n of  Machi ni st s & Aer ospace Wor ker s,  2008 WI  70,  ¶11,  

310 Wi s.  2d 508,  751 N. W. 2d 312.   Whet her  t he panel ' s deci s i on 

meet s any of  t hese st andar ds i s a quest i on of  l aw we r evi ew de 

novo.   I d.  

¶49 We concl ude t hat  an at t or ney' s et hi cal  obl i gat i ons,  

par t i cul ar l y an at t or ney' s dut y of  l oyal t y t o her  c l i ent s under  

our  cases and t he Rul es of  Pr of essi onal  Conduct ,  embody t he 

st r ong publ i c pol i cy of  t he St at e of  Wi sconsi n.   Ther ef or e,  an 

ar bi t r at i on panel  exceeds i t s power s when i t  or der s t he 

r ei nst at ement  of  an at t or ney wher e r ei nst at ement  woul d c l ear l y 

l ead t o a v i ol at i on of  t hat  at t or ney' s et hi cal  obl i gat i ons.   

Mor eover ,  we ar e per suaded t hat  t he panel  exceeded i t s aut hor i t y 
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her e because r ei nst at ement  of  Sands woul d cause her  t o v i ol at e 

her  et hi cal  obl i gat i ons as an at t or ney. 23 

¶50 I t  i s  a r ar e occasi on f or  t hi s cour t  t o over t ur n an 

ar bi t r at i on awar d on publ i c pol i cy gr ounds.   The publ i c pol i cy 

except i on t o t he gener al  r ul e of  j udi c i al  def er ence shoul d be 

nar r owl y const r ued and l i mi t ed t o s i t uat i ons wher e t he publ i c 

pol i cy " i s wel l  def i ned and domi nant ,  and i s t o be ascer t ai ned 

by r ef er ence t o t he l aws and l egal  pr ecedent s and not  f r om 

gener al  consi der at i ons of  supposed publ i c i nt er est s. "   St at e v.  

New Engl and Heal t h Car e Empl oyees Uni on,  855 A. 2d 964,  970 

( Conn.  2004) .   A publ i c pol i cy v i ol at i on must  be cl ear ,  and t he 

bur den of  pr ovi ng such a v i ol at i on r est s wi t h t he par t y seeki ng 

t o over t ur n t he awar d.   I d.  

¶51 We st and on f i r m gr ound i n t hi s case,  however ,  because 

t hi s cour t  has super vi sor y aut hor i t y over  t he pr act i ce of  l aw i n 

Wi sconsi n.   Wi s.  Const .  ar t .  VI I ,  § 3( 1) ;  St at e v.  Cadden,  56 

Wi s.  2d 320,  324,  201 N. W. 2d 773 ( 1972) .   The l egal  pr of essi on 

i s uni que i n t hat  i t  i s  most l y  sel f - r egul at i ng wi t h ul t i mat e 

aut hor i t y vest ed l ar gel y i n t he cour t s.   SCR ch.  20 Pr eambl e 

( 10) .   As par t  of  our  over si ght ,  we have adopt ed Rul es of  

Pr of essi onal  Conduct  t o gui de at t or ney conduct .   See SCR ch.  20.   

¶52 Whi l e t he Rul es var y i n emphasi s and i mpor t ance,  some 

r ul es ar e so deepl y est abl i shed as t o embody t he st r ong publ i c 

pol i cy of  t he St at e of  Wi sconsi n.   For  exampl e,  we coul d not  

                                                 
23 Because we ar e per suaded t hat  t he panel  v i ol at ed st r ong 

publ i c pol i cy i n awar di ng Sands'  r ei nst at ement ,  we need not  
addr ess Menar d' s ot her  ar gument s.  
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count enance an ar bi t r at i on awar d t hat  or der ed an i ndi v i dual  t o 

engage i n t he unaut hor i zed pr act i ce of  l aw,  or  one t hat  or der ed 

an at t or ney t o use f unds f r om t he at t or ney' s t r ust  account  i n a 

f ashi on pr ohi bi t ed by t he Rul es of  Pr of essi onal  Conduct .   

Si mi l ar l y,  we cannot  count enance an awar d t hat  f or ces an 

at t or ney t o r epr esent  a c l i ent  when i t  i s  c l ear  t hat  t he 

compl et e di s i nt egr at i on of  mut ual  goodwi l l ,  t r ust ,  and l oyal t y 

r ender s et hi cal  r epr esent at i on by t hat  at t or ney i mpossi bl e.  

¶53 At t or neys owe a f i duci ar y dut y  of  l oyal t y t o t hei r  

c l i ent s.   Ber ner  Cheese Cor p.  v.  Kr ug,  2008 WI  95,  ¶41,  312 

Wi s.  2d 251,  752 N. W. 2d 800.   Thi s obl i gat i on of  absol ut e 

l oyal t y means t hat  at t or neys ar e r equi r ed t o act  sol el y f or  t he 

benef i t  of  t hei r  c l i ent s.   Zast r ow v.  Jour nal  Commc' ns,  I nc. ,  

2006 WI  72,  ¶31,  291 Wi s.  2d 426,  718 N. W. 2d 51.   Sever al  

Supr eme Cour t  Rul es ar e ai med at  enf or ci ng t hi s dut y,  i ncl udi ng 

t he r equi r ement  i n SCR 20: 1. 7( a) ( 2)  t hat  at t or neys may not  

r epr esent  c l i ent s when " t her e i s a s i gni f i cant  r i sk t hat  t he 

r epr esent at i on .  .  .  wi l l  be mat er i al l y  l i mi t ed by .  .  .  a 

per sonal  i nt er est  of  t he l awyer . "   I ndeed,  t he conf i dence and 

t r ust  under l y i ng t he at t or ney- cl i ent  r el at i onshi p ar e 

f oundat i onal  t o t he pr act i ce of  l aw and deepl y r oot ed i n our  
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l aw24 and Pr of essi onal  Rul es. 25  See,  e. g. ,  St at e v.  Meeks,  2003 

WI  104,  ¶59,  263 Wi s.  2d 794,  666 N. W. 2d 859 ( " The at t or ney-

cl i ent  pr i v i l ege pr ovi des sanct uar y t o pr ot ect  a r el at i onshi p 

based upon t r ust  and conf i dence. " ) . 26 

¶54 Whi l e i t  i s  unusual  f or  a r ei nst at ement  awar d t o be 

vacat ed on publ i c pol i cy gr ounds,  i t  i s  not  unhear d of .   See,  

e. g. ,  Newsday,  I nc.  v.  Long I s l and Typogr aphi cal  Uni on,  915 

F. 2d 840 ( 2d Ci r .  1990)  ( vacat i ng a r ei nst at ement  awar d on 

publ i c pol i cy gr ounds when sexual  har assment  made t he wor k 

envi r onment  t oo host i l e) ;  Del t a Ai r  Li nes,  I nc.  v.  Ai r  Li ne 

                                                 
24 Ar t i c l e I ,  § 21,  c l .  2 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:   " I n any cour t  of  t hi s  st at e,  any sui t or  may pr osecut e 
or  def end hi s sui t  ei t her  i n hi s own pr oper  per son or  by an 
at t or ney of  t he sui t or ' s choi ce. "   Whi l e we need not  addr ess 
whet her  t hi s pr ovi s i on pr ecl udes t he r ei nst at ement  of  Sands i n 
t hi s s i t uat i on,  t hi s pr ovi s i on pr ovi des f ur t her  suppor t  f or  t he 
not i on t hat  t he mut ual i t y of  t r ust  under l y i ng t he at t or ney-
cl i ent  r el at i onshi p i s cent r al  i n our  l aws.  

25 See SCR ch.  20 Pr eambl e ( 9)  ( " [ T] he basi c pr i nci pl es 
under l y i ng t he r ul es .  .  .  i ncl ude t he l awyer ' s obl i gat i on 
zeal ousl y t o pr ot ect  and pur sue a c l i ent ' s l egi t i mat e 
i nt er est s .  .  .  whi l e mai nt ai ni ng a pr of essi onal ,  cour t eous and 
ci v i l  at t i t ude t owar d al l  per sons i nvol ved i n t he l egal  
syst em. " ) ;  SCR 20: 1. 7 cmt .  1 ( " Loyal t y and i ndependent  j udgment  
ar e essent i al  el ement s i n t he l awyer ' s r el at i onshi p t o a 
c l i ent . " ) .  

26 See al so St at e v.  Suemni ck,  63 Wi s.  2d 117,  118,  216 
N. W. 2d 753 ( 1974)  ( " I t  goes wi t hout  sayi ng t hat  t he cor ner st one 
of  an at t or ney- cl i ent  r el at i onshi p must  be a f eel i ng of  absol ut e 
t r ust  i n t he at t or ney by t he c l i ent . " ) ;  I n r e Law Exami nat i on of  
1926,  191 Wi s.  359,  362,  210 N. W.  710 ( 1926)  ( " An at t or ney 
occupi es a f i duci ar y r el at i onshi p t owar ds hi s c l i ent .   I t  i s  one 
of  i mpl i c i t  conf i dence and of  t r ust  .  .  .  .   Ther e i s no f i el d 
of  human act i v i t y whi ch r equi r es a f ul l er  r eal i zat i on wi t h 
r espect  t o a f i duci ar y r el at i onshi p t han t hat  whi ch exi st s 
bet ween t he l awyer  and hi s c l i ent . " ) .  
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Pi l ot s Ass' n,  I nt ' l ,  861 F. 2d 665 ( 11t h Ci r .  1988)  ( vacat i ng a 

r ei nst at ement  awar d on publ i c pol i cy gr ounds when t he empl oyee,  

a pi l ot ,  f l ew whi l e i nt oxi cat ed) .  

¶55 Ther e i s al so pr ecedent  f or  t he pr oposi t i on t hat  an 

at t or ney' s et hi cal  dut i es const i t ut e st r ong publ i c pol i cy and 

can be gr ounds f or  vacat i ng an ar bi t r at i on awar d.   For  exampl e,  

i n Per ki ns & Mar i o,  P. C.  v.  Annunzi at a,  an ar bi t r at i on awar d 

r esul t i ng f r om a l egal  f ees di sput e was vacat ed on t he gr ounds 

t hat  i t  v i ol at ed t he gener al  s t at ut or y pr ohi bi t i on pr ot ect i ng 

i nj ur ed per sons f r om excessi ve l egal  f ees,  and because t he awar d 

was i n cont r avent i on of  at t or ney et hi cs r ul es r egar di ng 

cont i ngent  f ee agr eement s.   694 A. 2d 1388 ( Conn.  App.  Ct .  

1997) . 27  Si mi l ar l y,  anot her  cour t  hel d t hat  a c l ause i n a 

par t ner shi p agr eement  bet ween t wo l awyer s coul d not  be subj ect  

t o ar bi t r at i on because t he cl ause vi ol at ed a st r ong publ i c  

                                                 
27 Def er ence t o ar bi t r at i on awar ds i s a near l y uni ver sal  

pol i cy i n st at e and f eder al  cour t s.   The l aw gover ni ng r evi ew of  
ar bi t r at i on and t he gr ounds f or  over t ur ni ng an awar d ar e al so 
ver y s i mi l ar  acr oss st at e and f eder al  cour t s.  

Wi sconsi n' s ar bi t r at i on st at ut e i s near l y i dent i cal  t o t he 
f eder al  st at ut e i n 9 U. S. C.  § 10.   As such,  t hi s cour t  wi l l  l ook 
t o f eder al  cases t o assi st  i n our  i nt er pr et at i on.   Di ver si f i ed 
Mgmt .  Ser vs. ,  I nc.  v.  Sl ot t en,  119 Wi s.  2d 441,  446,  351 
N. W. 2d 176 ( Ct .  App.  1984) .   The si mi l ar  anal yt i cal  f r amewor k 
bet ween st at es al so means t hat  st at e deci s i ons wi l l  of t en have 
per suasi ve val ue as wel l .  
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pol i cy f ound i n t he at t or ney code of  et hi cs and was t her ef or e 

voi d.   I n r e Si l ver ber g,  75 A. D. 2d 817 ( N. Y.  App.  Di v.  1980) . 28 

¶56 I n t hi s case,  i t  i s  c l ear  t hat  Sands cannot  i n good 

f ai t h r epr esent  Menar d wi t hout  v i ol at i ng her  et hi cal  obl i gat i ons 

as an at t or ney.  

¶57 Leadi ng up t o and t hr oughout  t he ar bi t r at i on pr ocess,  

al l  par t i es agr eed t hat  t he r el at i onshi p was i r r et r i evabl y 

br oken.   Sands under st ood t hi s and unequi vocal l y t est i f i ed 

agai nst  r ei nst at ement  bef or e t he ar bi t r at i on panel ,  even goi ng 

so f ar  as t o st at e t hat  " no r easonabl e per son woul d ent er t ai n 

r ei nst at ement  as a possi bi l i t y . "   She f ur t her  made cl ear  her  

v i ew of  t he pr ospect i ve empl oyment  condi t i ons at  Menar d,  

st at i ng,  " [ I ] t  woul d be i mpossi bl e t o r et ur n t o such a host i l e 

envi r onment . "   Under st andi ng t hat  r ei nst at ement  was not  f easi bl e 

or  avai l abl e her e,  Sands sought  t wo year s of  f r ont  pay i nst ead.  

¶58 Sands al so made cl ear  her  v i ews of  Menar d' s 

l eader shi p——her  c l i ent s i f  r ei nst at ement  wer e uphel d.   I n her  

br i ef i ng bef or e t he ar bi t r at i on panel ,  Sands st at ed t hat  John 

Menar d' s conduct  was " so monst r ous and r epr ehensi bl e t hat  i t  

shocks t he consci ence" ;  t hat  he i s a " r eckl ess,  cal l ous act or  

                                                 
28 Ot her  cour t s have si mi l ar l y r ecogni zed t hat  an 

ar bi t r at i on awar d cont r ar y t o at t or ney et hi cs may be vacat ed on 
publ i c pol i cy gr ounds.   See Schoonmaker  v.  Cummi ngs & Lockwood 
of  Connect i cut ,  P. C. ,  747 A. 2d 1017 ( Conn.  2000)  ( r ecogni z i ng 
t hat  t he Rul es of  Pr of essi onal  Conduct  can ser ve as a publ i c 
pol i cy gr ound on whi ch t o vacat e ar bi t r at i on awar ds,  t hough 
ul t i mat el y choosi ng not  t o do so i n t hat  case) ;  Wei ss v.  
Car pent er ,  Bennet t  & Mor r i ssey,  672 A. 2d 1132 ( N. J.  1996)  
( same) .  



No.  2008AP1703   

 

30 
 

who car e[ s]  not hi ng about  anyone el se' s r i ght s or  r eput at i on" ;  

t hat  he " i s a man wi t h no par amet er s,  no l i mi t s,  no r espect  f or  

t he l aw and obvi ousl y,  no sel f - di sci pl i ne t o cont r ol  or  l i mi t  

hi s own behavi or ——nor  does he see any need t o" ;  t hat  hi s honest y  

and i nt egr i t y ar e " compl et el y i l l usor y" ;  and t hat  hi s 

" di shonest y i s ser i ous and over whel mi ng. "  

¶59 Let  t her e be no mi st ake——t he mut ual  ani mosi t y  and 

di st r ust  bet ween Sands and t he execut i ve l eader shi p of  Menar d,  

t he ver y peopl e t o whom her  absol ut e l oyal t y woul d be owed,  

cont i nued t hr oughout  t he ar bi t r at i on hear i ng and shows no si gns 

of  abat i ng t oday.   Sands was r i ght .   No r easonabl e per son woul d 

consi der  r ei nst at ement  a possi bi l i t y  i n t hi s s i t uat i on.   No one 

coul d have assessed t hi s s i t uat i on and det er mi ned t hat  

r ei nst at ement  coul d l ead t o a pr oduct i ve set t i ng wher e bot h 

Sands and Menar d woul d benef i t .   Tr ust  has been compl et el y 

br oken;  not hi ng good coul d possi bl y come f r om r ei nst at ement .   I n 

v i ew of  t hi s especi al l y bi t t er  l i t i gat i on mar ked by per sonal  and 

pr of essi onal  ani mosi t y,  we see no way Sands coul d now r et ur n t o 

Menar d and ser ve t he company i n conf or mi t y wi t h her  et hi cal  

obl i gat i ons.  

¶60 I f  t he l evel  of  host i l i t y  al one was not  enough,  Sands 

per f or med an unusual l y hi gh- l evel  and sensi t i ve r ol e at  Menar d.   

She was t he Execut i ve Gener al  Counsel ,  headi ng up t he i n- house 

l egal  oper at i ons and super vi s i ng t he l egal  wor k f or  al l  of  

Menar d.   She al so ser ved as Menar d' s spokesper son and was a 

publ i c r epr esent at i ve t o t he communi t y.   Mor e t han most  

at t or neys,  her  posi t i on r equi r ed a hi gh degr ee of  conf i dence and 
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t r ust  and a c l ose r el at i onshi p wi t h Menar d' s execut i ve 

l eader shi p.   I n or der  t o per f or m her  r ol e,  Sands had t o 

r epr esent  t he company' s best  i nt er est s wi t h out si de par t ner s,  

at t or neys,  and t he medi a.   Sands'  uni que and si gni f i cant  r ol e at  

Menar d r equi r ed t he hi ghest  l evel  of  good f ai t h,  l oyal t y,  and 

mut ual  t r ust .  

¶61 The r el at i onshi p bet ween Sands and Menar d,  t hen,  has 

been i r r et r i evabl y br oken.   Sands'  v i ew of  Menar d' s l eader s i s 

c l ear ,  and Menar d has si mi l ar l y not  hi dden i t s v i ew t hat  t r ust  

and conf i dence i n Sands cannot  be r est or ed under  t hese 

ci r cumst ances.   We see no possi bl e way Sands coul d,  f ol l owi ng 

t hi s pr ot r act ed l i t i gat i on and acr i mony,  st ep i n and ser ve 

Menar d as her  et hi cal  obl i gat i ons woul d r equi r e. 29  Wi t hout  

quest i on,  t her e i s,  i n t he wor ds of  SCR 20: 1. 7( a) ( 2) ,  " a 

s i gni f i cant  r i sk t hat  t he r epr esent at i on .  .  .  wi l l  be 

mat er i al l y  l i mi t ed by .  .  .  a per sonal  i nt er est  of  t he l awyer . "  

¶62 I n i t s wr i t t en awar d,  t he panel  di scussed t he 

di f f i cul t y t hat  host i l i t y  posed t o r ei nst at ement .   I t  r ecogni zed 

bot h John Menar d' s host i l e behavi or  t owar d Sands,  and t hat  Sands 

bel i eved r ei nst at ement  woul d be i nappr opr i at e as a r esul t  of  t he 

host i l e r el at i onshi p.   I n t he end,  t he panel  chose r ei nst at ement  

because f r ont  pay,  i t  f el t ,  woul d " r ewar d t he company f or  i t s 

mi st r eat ment "  and " woul d t end t o send t he wr ong message t o 

                                                 
29 We ar e sat i sf i ed t hat  t he conf l i c t  of  i nt er est  bet ween 

Sands and Menar d i s enough t o pr ohi bi t  r ei nst at ement .   We 
decl i ne t o addr ess t he appl i cabi l i t y  of  ot her  por t i ons of  t he 
Rul es.   
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company empl oyees who ot her wi se mi ght  be i ncl i ned t o make 

mer i t or i ous compl ai nt s about  unl awf ul  conduct  occur r i ng wi t hi n 

t he company. "  

¶63 Though t he panel ' s deci s i on was ot her wi se t hor ough,  

nowher e di d t he panel  consi der  t he appl i cabi l i t y  of  Sands'  

et hi cal  obl i gat i ons as an at t or ney. 30  I t  never  exami ned whet her  

Sands coul d et hi cal l y per f or m her  r ol e i f  i t  awar ded 

r ei nst at ement .   I f  i t  had,  i t  woul d have r eached t he same 

concl usi on Sands had:  no r easonabl e per son woul d ent er t ai n 

r ei nst at ement  as a possi bi l i t y .  

¶64 The panel  was r i ght  i n seeki ng t o make Sands whol e.   

Even t hough i t  seemed t o under st and t he compl et e br eakdown i n 

t he r el at i onshi p,  t he panel  went  f or war d anyway i n or der  t o send 

a message.   Whi l e a message sur el y needed t o be sent ——and i t  

was,  t o t he t une of  mor e t han $1. 6 mi l l i on,  i ncl udi ng $900, 000 

i n puni t i ve damages——we concl ude t hat  r ei nst at ement  of  Sands i n 

t hi s s i t uat i on woul d cause her  t o v i ol at e her  et hi cal  

obl i gat i ons as an at t or ney.   We f ur t her  hol d t hat  an ar bi t r at i on 

awar d r equi r i ng an at t or ney t o v i ol at e her  et hi cal  obl i gat i ons 

i s voi d as a mat t er  of  st r ong publ i c pol i cy.   The panel  

t her ef or e exceeded i t s power s under  Wi s.  St at .  § 788. 10( 1) ( d) .   

Raci ne Count y,  310 Wi s.  2d 508,  ¶11.  

                                                 
30 The di ssent  cur i ousl y chi des us f or  not  c i t i ng t he r ecor d 

t o suppor t  t he not i on t hat  t he panel  di d not  consi der  at t or ney 
et hi cs.   See di ssent ,  ¶80.   Not hi ng i n t he r ecor d r ef l ect s t hat  
t he panel  consi der ed Sands'  et hi cal  dut i es.   Mor eover ,  not hi ng 
i n t he panel ' s wr i t t en awar d evi nces a consi der at i on of  Sands'  
abi l i t y  t o r epr esent  Menar d agai n as an at t or ney.  
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¶65 We do not  concl ude t hat  r ei nst at ement  i s al ways 

i nappr opr i at e f or  i n- house l awyer s or  gener al  counsel s, 31 or  t hat  

r ei nst at ement  i s al ways i nappr opr i at e when t he r el at i onshi p i s 

acr i moni ous or  t he empl oyee ser ved i n a hi gh- l evel  r ol e.   The 

speci f i c  c i r cumst ances of  each case must  be consi der ed.   Her e,  

i t  i s  our  j udgment  t hat  t he panel ' s r ei nst at ement  or der  woul d 

have t he pr act i cal  ef f ect  of  f or c i ng Sands t o v i ol at e her  

et hi cal  obl i gat i ons.   Such a r esul t  v i ol at es t he st r ong publ i c 

pol i cy of  t he St at e of  Wi sconsi n.  

C.  Remedyi ng t he Panel ' s Er r or  

¶66 Because t he panel  exceeded i t s power s,  t he 

r ei nst at ement  awar d cannot  st and.   Under  Wi s.  St at .  

§ 788. 10( 1) ( d) ,  an awar d may be vacat ed " [ w] her e t he ar bi t r at or s 

exceeded t hei r  power s. "   As we have al r eady expl ai ned,  

ar bi t r at or s exceed t hei r  power s when t hei r  awar d i s i n v i ol at i on 

of  st r ong publ i c pol i cy.  

¶67 Bot h par t i es agr ee t hat  t he cour t  may vacat e t he 

r ei nst at ement  por t i on of  t he awar d whi l e l eavi ng t he r est  

                                                 
31 Thi s case pr esent s t he di f f i cul t  quest i on of  whet her  t he 

Rul es of  Pr of essi onal  Conduct  gi ve empl oyer s t he r i ght  t o 
di schar ge t hei r  i n- house at t or ney empl oyees at  any t i me.   
Nor mal l y,  at t or neys may not  r epr esent  c l i ent s when t hey have 
been di schar ged.   See SCR 20: 1. 16( a) ( 3) .   But  t he quest i on 
becomes mor e di f f i cul t  i n l i ght  of  non- di scr i mi nat i on l aws t hat  
pr ot ect  i n- house at t or neys j ust  as t hey do non- at t or ney 
empl oyees.   Because we det er mi ne t hat  t he panel  exceeded i t s 
aut hor i t y i n awar di ng r ei nst at ement ,  we save t hi s quest i on f or  
anot her  day.  
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i nt act . 32  Menar d ur ges us t o vacat e t he r ei nst at ement  awar d and 

t hus end t he di sput e.   Sands ar gues t hat  i f  we f i nd 

r ei nst at ement  i mpr oper ,  we shoul d r emand f or  an awar d of  f r ont  

pay t o ef f ect uat e t he panel ' s  c l ear  i nt ent i on t o make t he 

successf ul  pl ai nt i f f  whol e.  

¶68 We agr ee wi t h Sands.   Rei nst at ement  i s i nt ended t o put  

t he empl oyee i n t he posi t i on he or  she woul d have been i n bef or e 

t he adver se empl oyment  act i on.   But  cour t s have r ecogni zed t hat  

wher e r ei nst at ement  i s i nappr opr i at e,  " an awar d of  f r ont  pay as 

a subst i t ut e f or  r ei nst at ement  .  .  .  [ i ] s  a necessar y par t  of  

t he ' make whol e' "  pur poses of  Ti t l e VI I .   Pol l ar d v.  E.  I .  du 

Pont  de Nemour s & Co. ,  532 U. S.  843,  850 ( 2001) .   Li ke 

r ei nst at ement ,  f r ont  pay i s an equi t abl e r emedy.   Wi l l i ams,  137 

F. 3d at  951.   I t  " i s  t he f unct i onal  equi val ent  of  r ei nst at ement  

because i t  i s  a subst i t ut e r emedy t hat  af f or ds t he pl ai nt i f f  t he 

same benef i t  ( or  as c l ose an appr oxi mat i on as possi bl e)  as t he 

pl ai nt i f f  woul d have r ecei ved had she been r ei nst at ed. "   I d.  at  

952.  

¶69 The panel  made cl ear  t hat  i t  was goi ng t o awar d ei t her  

f r ont  pay or  r ei nst at ement  ( " Whet her  t o awar d r ei nst at ement  or  

f r ont  pay t o Sands i s a di f f i cul t  deci s i on. " ) .   I n or der  t o make 

Sands whol e i n accor d wi t h t he i nt ent i ons of  t he ar bi t r at i on 

panel ,  we vacat e t he awar d of  r ei nst at ement  and r emand t o t he 

                                                 
32 See Commc' ns Wor ker s of  Am.  v.  AT&T Co. ,  903 F.  Supp.  3,  

6 ( D. D. C.  1995)  ( hol di ng t hat  cour t s may vacat e t he por t i ons of  
an ar bi t r at or ' s awar d t hat  exceed t he ar bi t r at or ' s aut hor i t y 
whi l e enf or ci ng t he r emai nder ) .  
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c i r cui t  cour t  f or  a det er mi nat i on on t he equi t i es of  an 

appr opr i at e f r ont  pay awar d.  

I V.  CONCLUSI ON 

¶70 I n sum,  we agr ee wi t h Menar d t hat  t he panel  exceeded 

i t s aut hor i t y.   An ar bi t r at i on panel  exceeds i t s  aut hor i t y when 

i t s awar d vi ol at es st r ong publ i c pol i cy.   An at t or ney owes a 

f i duci ar y dut y of  l oyal t y t o her  c l i ent s,  a dut y  so r epl et e i n 

our  cases and i n t he Rul es of  Pr of essi onal  Conduct  as t o be 

axi omat i c.   Such a dut y i s deepl y r oot ed i n our  l aws and 

embodi es t he st r ong publ i c pol i cy of  t he St at e of  Wi sconsi n.   I n 

t hi s case,  we concl ude t hat  by accept i ng r ei nst at ement ,  Sands 

woul d be f or ced t o v i ol at e her  et hi cal  obl i gat i ons as an 

at t or ney.   Thus,  we vacat e t he panel ' s awar d of  r ei nst at ement  on 

t he gr ounds t hat  i t  i s  voi d as a v i ol at i on of  st r ong publ i c 

pol i cy.   Under  t he appl i cabl e empl oyment  di scr i mi nat i on l aws,  

f r ont  pay i s a subst i t ut e f or  r ei nst at ement .   Accor di ngl y,  we 

vacat e t he panel ' s awar d of  r ei nst at ement  and r emand t o t he 

c i r cui t  cour t  t o det er mi ne an appr opr i at e awar d of  f r ont  pay.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and r emanded.  
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¶71 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  do not  

j oi n t he maj or i t y opi ni on because I  concl ude t hat  t he maj or i t y 

has " exceeded i t s power s"  by " mani f est l y di sr egar di ng t he l aw"  

i n i t s deci s i on t o vacat e t he ar bi t r at i on panel ' s awar d of  

r ei nst at ement .    

¶72 I  agr ee wi t h t he c i r cui t  cour t  and cour t  of  appeal s,  

bot h of  whi ch deni ed Menar d' s mot i on t o vacat e t he ar bi t r at i on 

awar d f or   r ei nst at ement  of  Dawn Sands.   These cour t s r eached 

t he r i ght  r esul t ,  l ar gel y because t hey cor r ect l y under st ood t he 

ver y l i mi t ed r ol e cour t s pl ay i n r evi ewi ng ar bi t r at i on awar ds.  

¶73 At  t he c i r cui t  cour t ,  Judge Lenz obser ved t hat  " at  

most ,  I  f i nd t hat  t hi s woul d be an er r or  of  l aw or  f act  and not  

enough t o over t ur n t he awar d.   The ar bi t r at i on panel  di d an 

anal ysi s,  l ooki ng at  t he .  .  .  host i l e envi r onment  .  .  .  so t hey 

di d what  t hey wer e supposed t o do. "   Wi t h r egar d t o t he c l ai m 

t hat  t he awar d coul d be vacat ed f or  publ i c pol i cy r easons ,  t he 

c i r cui t  cour t  r easoned t hat  " when a cour t  bar s enf or cement  of  an 

ar bi t r at i on awar d on publ i c pol i cy,  t hat  publ i c pol i cy must  be 

cl ear l y def i ned .  .  .  and domi nant .  .  .  .  t he ar bi t r at or  

bal anced i t  out ,  t hey t al ked about  i t ,  t hat ' s not  a s i t uat i on 

wher e i t  i s  an expl i c i t  publ i c pol i cy t hat  i s  wel l - def i ned and 

domi nant  and r ef er enced t o t he l aws and l egal  pr ecedent . " 1     

                                                 
1 The ci r cui t  cour t  r el i ed on Local  P- 1236 v.  Jones Dai r y 

Far m,  680 F. 2d 1142,  1145 ( 7t h Ci r .  1982) .  
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¶74 At  t he cour t  of  appeal s,  Menar d' s c l ai ms wer e 

si mi l ar l y di smi ssed as not  appr oachi ng t he st andar d f or  a cour t  

t o vacat e t he di scr et i onar y r emedy awar ded i n an ar bi t r at i on t o 

whi ch t he par t i es have vol unt ar i l y  submi t t ed.   The cour t  of  

appeal s expl ai ned,  " Menar d essent i al l y  asks t hat  we cr eat e l aw 

st at i ng r ei nst at ement  i s not  a r emedy f or  i n- house 

at t or neys .  .  .  .  Thi s i s i nconsi st ent  wi t h t he st andar d of  

r evi ew.   We cannot  concl ude t he ar bi t r at or s mani f est l y 

di sr egar ded l aw t hat  was nonexi st ent  at  t he t i me of  t he 

ar bi t r at or s '  deci s i on. "  

¶75 Now,  af t er  Menar d,  who i ni t i al l y  submi t t ed t o 

ar bi t r at i on,  has chal l enged t he out come of  t hat  ar bi t r at i on 

t hr ough t hr ee cour t s,  t he maj or i t y does j ust  what  t he cour t  of  

appeal s r ecogni zed t hat  cour t s coul d not  and shoul d not  do:   The 

maj or i t y r ecogni zes f or  t he f i r st  t i me a " c l ear  st r ong publ i c 

pol i cy"  and concl udes,  as t he panel  di d not ,  t hat  t he 

ar bi t r at i on awar d woul d c l ear l y l ead t o a v i ol at i on of  Sands'  

et hi cal  obl i gat i ons as an at t or ney and t her eby vi ol at e publ i c 

pol i cy.   On t he basi s of  i t s  newl y announced publ i c pol i cy,  and 

                                                                                                                                                             
The ci r cui t  cour t  f ur t her  r ecogni zed,  as t he maj or i t y does 

not ,  t hat  i t s  own vi ew of  whet her  t he awar d was " appr opr i at e"  or  
a good i dea was not  at  i ssue.   Judge Lenz comment ed,  " [ T] he 
cour t  may l ook at  t hi s and say t hat  par t  of  t he awar d was r eal l y 
st upi d .  .  .  but  t he cour t  doesn' t  subst i t ut e i t s j udgment  f or  
t he j udgment  of  t he ar bi t r at or  because t hat ' s not  what  you 
bar gai ned f or . "    
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i t s  own concl usi on t hat  t he panel  awar d woul d necessar i l y  

v i ol at e t hat  pol i cy,  t he maj or i t y vacat es t he ar bi t r at i on awar d 

i n t he ver y case wher e i t  f i r st  set s f or t h t he pol i cy.   Yet  t he 

or di nar y st andar d of  r evi ew i s t hat  " [ i ] f  t he cor r ect ness of  t he 

awar d,  i ncl udi ng i t s r esol ut i on of  t he publ i c- pol i cy quest i on,  

i s  r easonabl y debat abl e,  j udi c i al  i nt er vent i on i s unwar r ant ed. " 2   

¶76 The maj or i t y ' s r esul t  under mi nes t he goal s and 

pr act i ce of  ar bi t r at i on i n Wi sconsi n and def eat s t he i nt ent  of  

t he par t i es who ent er ed t hi s ar bi t r at i on i n par t i cul ar .   How 

wi l l  par t i es i n t he f ut ur e who vol unt ar i l y  submi t  t o ar bi t r at i on 

be conf i dent  t hat  t he ef f i c i ent  and f i nal  r esol ut i on t hat  

ar bi t r at i on pr omi ses wi l l  not  be set  asi de by t hi s cour t ?  What  

ot her  " st r ong publ i c pol i c i es"  may be l ur k i ng,  not - pr evi ousl y 

ar t i cul at ed,  t hat  t hi s cour t  coul d use t o vacat e an ar bi t r at i on 

awar d t hat  one par t y seeks t o escape and wi t h whi ch f our  member s  

of  t hi s cour t  s i mpl y di sagr ee?   

¶77 I t  may wel l  be t hat  i n some cases a di r ect  conf l i c t  

wi l l  ar i se bet ween t he most l y st at e l aws gover ni ng t he at t or ney-

cl i ent  r el at i onshi p and t he most l y- f eder al  st at ut es and case l aw 

gover ni ng empl oyment  di scr i mi nat i on,  i ncl udi ng t he pr ovi s i ons 

f or  r ei nst at ement .   As near l y as I  can t el l ,  t hi s t ouches on a 

quest i on of  f i r st  i mpr essi on,  whet her  i n some ci r cumst ances,  

                                                 
2 Wei ss v.  Car pent er ,  Bennet t  & Mor r i ssey,  672 A. 2d 1132,  

1144 ( N. J.  1996) .   
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empl oyment  r ei nst at ement  or der ed under  t he f eder al  empl oyment  

l aw may vi ol at e a st at e' s at t or ney- cl i ent  l aw,  and i f  so,  how t o 

r esol ve t he t wo?3  But  t he pl ace t o r esol ve novel  and emer gi ng 

quest i ons of  l aw i s not  i n a cour t ' s  r evi ew of  a pr i vat e 

ar bi t r at i on awar d.   Par t i es submi t  di sput es t o ar bi t r at i on t o 

r each swi f t  r esol ut i on and speci f i cal l y t o avoi d t he l engt hy 

appeal s i n whi ch cour t s can def i ni t i vel y r esol ve ever y quest i on 

of  l aw and i n t he pr ocess cr eat e pr ecedent . 4  Revi ew of  an 

ar bi t r at i on t o whi ch par t i es vol unt ar i l y  submi t t ed i s not  t he 

appr opr i at e vehi c l e f or  t hi s cour t  t o announce new r ul es of  l aw 

or  t o hol d f or t h about  gener al i zed publ i c pol i cy.  

¶78 Al t hough t he maj or i t y ' s concl usi ons about  a publ i c 

pol i cy ar e i ndet er mi nat e,  t her e i s no doubt  t hat  at t or neys have 

                                                 
3 A Non- Par t y Br i ef  f i l ed i n t hi s case asser t s t hat  " t he 

Cour t  i s  f aced wi t h a case of  f i r st  i mpr essi on"  and f ur t her  
descr i bes t he pot ent i al  t ensi on i n t he l aw gover ni ng " i n- house"  
at t or neys:   

Whi l e i n- house counsel  enj oy t he same at t or ney/ cl i ent  
r el at i onshi p t hat  at t or neys i n pr i vat e pr act i ce have 
wi t h t hei r  c l i ent s,  i n- house counsel  al so have t he 
r el at i onshi p of  empl oyer  and empl oyee,  and t hose t wo 
separ at e r el at i onshi ps can be t he sour ce of  t ens i on as 
someone whose l i vel i hood i s t i ed t o one empl oyer  must  
al so r espect  and f ul f i l l  hi s or  her  pr of essi onal  
dut i es as an at t or ney.  

Non- Par t y Br i ef  of  Byr on F.  Egan,  2,  6.  

4 See maj or i t y op. ,  ¶48 ( " Our  t ask i s t o ensur e t hat  t he 
par t i es r ecei ve what  t hey bar gai ned f or ——t he adj udi cat i on of  
t hei r  di sput e v i a t he ar bi t r at i on pr ocess. "  ( c i t i ng Lukowski  v.  
Danker t ,  184 Wi s.  2d 142,  149,  515 N. W. 2d 883 ( 1994) ) .  
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f i duci ar y and et hi cal  dut i es and obl i gat i ons of  pr of essi onal  

conduct .   Ot her  empl oyees al so have f i duci ar y and et hi cal  

obl i gat i ons t o t hei r  empl oyer s.  

¶79 The pr obl em i s t hat  t he maj or i t y i s unabl e t o pi n down 

a par t i cul ar  r ul e,  dut y,  or  obl i gat i on or  of f er  mor e t han i t s 

own r epeat ed asser t i ons t hat  i f  t he awar d st ands,  a v i ol at i on of  

et hi cal  obl i gat i ons woul d be t he necessar y r esul t .   The maj or i t y 

c l ai ms t hat  because t he panel  di d not  af f i r mat i vel y di scuss 

Sands'  et hi cal  dut i es as an at t or ney,  t hi s necessar i l y  i mpl i es 

t hat  t he panel  " never  exami ned whet her  Sands coul d et hi cal l y 

per f or m her  r ol e i f  i t  awar ded r ei nst at ement . "   Maj or i t y op. ,  

¶63.   The maj or i t y par l ays t hi s supposi t i on i nt o t he concl usi on 

t hat  t he awar d of  r ei nst at ement  " woul d have t he pr act i cal  ef f ect  

of  f or c i ng Sands t o v i ol at e her  et hi cal  obl i gat i ons. "   Maj or i t y  

op. ,  ¶65.   Bot h t he c l ai m and t he obser vat i on ar e at  best  

specul at i ve and mor eover  ar e bel i ed by t he r ecor d.  

¶80 Ther e i s no r eason t o bel i eve,  much l ess t o 

af f i r mat i vel y concl ude as t he maj or i t y has done,  t hat  t he 

ar bi t r at i on panel  di d not  consi der  t he appl i cabi l i t y  of  Sands'  

et hi cal  obl i gat i ons as an at t or ney.   I t  i s  no secr et  t hat  Sands 

i s an at t or ney.   Thr ough i t s 49- page f act ual  r evi ew,  l egal  

anal ysi s,  and ul t i mat e f i ndi ngs,  t he panel  was ampl y awar e of  

Sands'  pr of essi onal  r ol e and her  r esponsi bi l i t i es t owar d t he 

Menar d cor por at i on,  i t s  of f i cer s,  and t he i ndi v i dual s 
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r epr esent i ng t he cor por at i on.   The panel  expl i c i t l y  acknowl edged 

t he " di f f i cul t [ y] "  of  t he " host i l e"  r el at i onshi p bet ween t he 

par t i es.   I n doi ng so t hey necessar i l y  assessed t he dynami c 

bet ween at t or ney and cl i ent  and t he i ssues i nher ent  t her ei n.   

Even i f  t her e wer e uncer t ai nt y as t o what  l aw t he panel  di d or  

di d not  consi der ,  t he maj or i t y over st eps i t s bounds i n r evi ew of  

an ar bi t r at i on awar d when i t  const r ues ambi val ence or  s i l ence i n 

t he r ecor d t o j ust i f y over t ur ni ng a r esul t  i t  di sf avor s.    As 

t he maj or i t y r ecogni zes,  t he par t y seeki ng t o over t ur n t he panel  

awar d bear s t he bur den of  pr oof .  

¶81 Si gni f i cant l y,  Sands and Menar d expl i c i t l y  st i pul at ed 

t hat  each member  of  t he panel  woul d be an at t or ney.   Each of  t he 

ar bi t r at or s was an exper i enced and successf ul  at t or ney,  

t hemsel ves bound by t he Rul es of  Pr of essi onal  Conduct  and bound 

t o be ver sed i n t hose r ul es,  whi ch t he maj or i t y opi ni on i nvokes 

t o j ust i f y i t s r esul t  i n t he pr esent  case.   

¶82 Accor di ng t o Mar t i ndal e- Hubbel l  and t he l aw f i r m Web 

si t es of  each of  t he ar bi t r at or s,  At t or ney Pet er  Rei nhar dt  has 

been l i censed t o pr act i ce i n Wi sconsi n f or  15 year s,  speci al i zes 

i n empl oyment  l aw,  and has appear ed bef or e t hi s cour t  as wel l  as  

t he Feder al  7t h and 8t h Ci r cui t  Cour t s of  Appeal s;  At t or ney 

Car ol  Ski nner  has been l i censed t o pr act i ce i n Wi sconsi n f or  26 

year s and speci al i zes i n empl oyment  l aw as wel l  as al t er at i ve 

di sput e r esol ut i on;  and At t or ney Aar on Hal est ead has been 
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l i censed t o pr act i ce i n Wi sconsi n f or  20 year s,  speci al i zes i n 

empl oyment  l aw,  and i s a l ong- t i me member  of  t he Boar d of  

Di r ect or s of  t he Labor  and Empl oyment  Sect i on of  t he St at e Bar  

of  Wi sconsi n,  wher e he ser ved as Chai r per son f r om 2003- 04.   

¶83 I t  st r ai ns cr edul i t y when t he maj or i t y assumes t hese 

t hr ee at t or neys f ai l ed t o consi der  t he r ul es of  t hei r  pr of essi on 

or  t he nat ur e of  t he at t or ney- cl i ent  r el at i onshi p when t hey 

assessed whet her  a r ei nst at ement  awar d woul d be f easi bl e on t he 

f act s bef or e t hem.   The maj or i t y consi der abl y exceeds t he 

super vi sor y r ol e of  a cour t  i n r evi ew of  an ar bi t r at i on awar d 

when i t  const r ues t he r ecor d t o pr esume t hat  a capabl e 

ar bi t r at i on panel  somehow i gnor ed t he obvi ous.      

¶84 The maj or i t y decl ar es t hat  i n or der  t o vacat e an 

ar bi t r at or ' s awar d on t he gr ounds of  publ i c pol i cy,  " [ a]  publ i c  

pol i cy v i ol at i on must  be cl ear ,  and t he bur den of  pr ovi ng such a 

v i ol at i on r est s wi t h t he par t y seeki ng t o over t ur n t he awar d. "  

Maj or i t y op. ,  ¶50.   The maj or i t y does not ,  however ,  appl y t hi s 

st andar d t o t he i nst ant  case.    

¶85 Rat her ,  t he maj or i t y at t empt s t o per suade us t hat  

ever y one of  t he t hr ee ar bi t r at or s,  al ong wi t h t he c i r cui t  cour t  

j udge,  t he t hr ee j udges on t he cour t  of  appeal s panel ,  and Sands 

her sel f ,  al l  l awyer s,  al l  over l ooked a " c l ear  v i ol at i on of  a 

st r ong publ i c pol i cy"  and t hat  al l  t he l awyer s i nvol ved i n t he 

pr esent  case over l ooked t he maj or i t y ' s own det er mi nat i on t hat  
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" Sands cannot  i n good f ai t h r epr esent  Menar d wi t hout  v i ol at i ng 

her  et hi cal  obl i gat i ons. "   Maj or i t y op. ,  ¶56.    

¶86 Whi l e appar ent l y t he publ i c pol i cy r el i ed on by t he 

maj or i t y was nei t her  so " c l ear "  nor  so " st r ong"  t hat  any pr i or  

at t or ney or  t r i bunal  spot t ed i t ,  t he maj or i t y never t hel ess 

pr onounces t hat  i t  " cannot  count enance"  t he panel ' s awar d of  

r ei nst at ement  on t he basi s of  a newl y- mi nt ed " c l ear  st r ong 

publ i c pol i cy. "   See maj or i t y op. ,  ¶52.  

¶87 The st r ong publ i c pol i cy v i ol at ed her e,  i n t he 

maj or i t y ' s v i ew,  i s appar ent l y embedded i n an at t or ney' s var i ous 

et hi cal  obl i gat i ons. 5  Maj or i t y op. ,  ¶49.   The maj or i t y di scusses 

                                                 
5 I  qual i f y my s t at ement  as an " appar ent "  concl usi on because 

t he maj or i t y ' s opi ni on seems t o f l oat  bet ween mul t i pl e 
ar t i cul at i ons of  t he publ i c pol i cy t hat  was vi ol at ed.   The 
maj or i t y f i r st  seems t o r est  i t s  hol di ng on Sands'  unspeci f i ed 
" et hi cal  obl i gat i ons,  par t i cul ar l y an at t or ney' s dut y of  
l oyal t y" ,  but  t he maj or i t y c i t es onl y one speci f i c  sect i on of  
t he Rul es of  Pr of essi onal  Conduct  ( SCR 20: 1. 7( a) ( 2) ) .   See al so 
maj or i t y op. ,  ¶53.   Despi t e t hi s,  t he maj or i t y al so makes 
l i ber al  use of  gener i c r ef er ences t o at t or neys'  f i duci ar y dut i es 
of  l oyal t y t o c l i ent s,  and t he " conf i dence and t r ust  under l y i ng 
t he at t or ney- cl i ent  r el at i onshi p, "  as est abl i shed by case l aw.   
See,  e. g. ,  maj or i t y op. ,  ¶53.    
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i n gener al  t er ms t he at t or ney' s f i duci ar y dut y of  l oyal t y and 

t he Rul es of  Pr of essi onal  Conduct ,  SCR 20: 1. 7( a) ( 2) ,  r el at i ng t o 

" a per sonal  i nt er est . "   Maj or i t y op. ,  ¶¶53,  61.   

¶88 The maj or i t y c i t es SCR 20: 1. 7( a) ( 2) ,  whi ch st at es t hat   

" a l awyer  shal l  not  r epr esent  a c l i ent  i f  t he r epr esent at i on 

i nvol ves a concur r ent  conf l i c t  of  i nt er est .   A concur r ent  

conf l i c t  of  i nt er est  exi st s i f  .  .  .  t her e i s a s i gni f i cant  r i sk  

t hat  t he r epr esent at i on of  one or  mor e cl i ent s wi l l  be 

mat er i al l y  l i mi t ed by .  .  .  a per sonal  i nt er est  of  t he l awyer "  

( emphasi s added) .   

¶89 The maj or i t y goes on t o hol d t hat  i t  i s  " c l ear  t hat  

Sands can not  i n good f ai t h r epr esent  Menar d wi t hout  v i ol at i ng 

her  et hi cal  obl i gat i ons as an at t or ney. "   Maj or i t y op. ,  ¶56.   

The maj or i t y ' s opi ni on i s unper suasi ve.   I t  i s  f ar  f r om cl ear  

                                                                                                                                                             
I n l i ght  of  t hese r ef er ences,  i t  i s  uncl ear  whet her  t he 

maj or i t y r el i es sol el y on SCR 20: 1. 7( a) ( 2)  or  on an amal gam of  
t hi s one r ul e and ot her  sour ces of  mor e gener al  et hi cal  
obl i gat i ons.   I f  t he basi s f or  vacat i ng t he awar d i s a 
hypot hesi zed vi ol at i on of  one r ul e,  how does t he maj or i t y 
concl ude t hat  t hi s i s " st r ong publ i c pol i cy, "  r at her  t han a 
s i mpl e at t or ney et hi cs v i ol at i on?  I f ,  on t he ot her  hand,  
di scer ni ng t he " publ i c pol i cy"  t hat  woul d al l egedl y be vi ol at ed 
by r ei nst at ement  r equi r es t he maj or i t y t o r el y on novel  
i nf er ences t o r each i t s concl usi on,  how t hen was t he ar bi t r at i on 
panel  t o r ecogni ze a publ i c pol i cy t hat  meet s t he st andar d " t hat  
when a cour t  bar s enf or cement  of  an ar bi t r at i on awar d on t he 
basi s of  publ i c pol i cy,  t hat  publ i c pol i cy must  be cl ear l y 
def i ned" ?  See Local  P- 1236 v.  Jones Dai r y Far m,  680 F. 2d 1142,  
1145 ( 7t h Ci r .  1982) .      
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t hat  i f  t he r ei nst at ement  awar d st ands,  Sands wi l l  necessar i l y  

v i ol at e t hi s et hi cal  obl i gat i on.    

¶90 Fi r st ,  t he comment ar y t o t hi s sect i on of  t he Rul es,  

SCR 20: 1. 7( a) ( 2)  i ndi cat es t hat  t he phr ase " per sonal  i nt er est "  

r ef er s not  t o one' s own emot i ve st at e or  st ake,  but  r at her  t o 

subst ant i ve,  mat er i al  conf l i c t s of  i nt er est . 6  Not abl y,  t he 

comment s i dent i f y busi ness- r el at ed exampl es,  such as " when a 

l awyer  has di scussi ons concer ni ng possi bl e empl oyment  wi t h an 

opponent  of  t he l awyer ' s c l i ent , "  and f ur t her  di r ect  t he r eader  

t o " Rul e 1. 8 f or  speci f i c  Rul es per t ai ni ng t o a number  of  

per sonal  i nt er est  conf l i c t s,  i ncl udi ng busi ness t r ansact i ons 

wi t h c l i ent s. "   No such obj ect i ve,  mat er i al  busi ness conf l i c t  

has been i dent i f i ed her e as a conf l i c t i ng " per sonal  i nt er est "  of  

Sands.   I nst ead,  t he maj or i t y seems t o st r et ch t he meani ng of  

" per sonal  i nt er est "  t o t he subj ect i ve and amor phous ar ea of  

Sands'  " f eel i ngs"  t owar d Menar d.  

¶91 The maj or i t y comes up shor t  on c i t at i ons t o cases i n 

Wi sconsi n or  any ot her  j ur i sdi ct i on t hat  have i nt er pr et ed t he 

Rul es of  Pr of ess i onal  Conduct  t o cover  " f eel i ngs"  anal ogous t o 

what  t he maj or i t y ar gues i s t he pr obl em her e,  al t hough t he 

maj or i t y opi ni on i s f i l l ed wi t h pr onouncement s about  a l awyer ' s 

obl i gat i ons t o t he c l i ent  and t he st r ong publ i c pol i cy of  t he 

                                                 
6 See Wi s.  St at .  Ann.  SCR 20: 1. 7 ( 2009)  ( set t i ng f or t h t he 

ABA Comment s) .  
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st at e of  Wi sconsi n.   Under  t hese ci r cumst ances,  wi t h appar ent l y 

no pr i or  pr ecedent ,  how can t he maj or i t y concl ude t hat  Menar d 

has met  i t s bur den of  pr ovi ng such a v i ol at i on,  l et  al one t hat  

i t  i s  c l ear  or  obvi ous t hat  publ i c pol i cy woul d be vi ol at ed by 

t hi s awar d?  The obvi ous concl us i on i s t hat  Menar d has not  met  

i t s bur den.   The maj or i t y ' s cont r ar y concl usi on r epr esent s t he 

maj or i t y ' s f l at  r ef usal  t o appl y t he st andar d of  r evi ew t hat  i t  

espouses.   " The cour t  wi l l  not  r el i t i gat e i ssues submi t t ed t o 

ar bi t r at i on. "   Fr anke v.  Fr anke,  2004 WI  8,  ¶3 & n. 8,  268 

Wi s.  2d 360,  674 N. W. 2d 832 ( quot i ng Joi nt  Sch.  Di st .  No.  10 v.  

Jef f er son Educ.  Ass' n,  78 Wi s.  2d 94,  116- 18,  253 N. W. 2d 536 

( 1977) ) .    

¶92 Second even assumi ng t hat  " f eel i ngs"  ar e wi t hi n t he 

scope of  SCR 20: 1. 7( a) ( 2) ,  t hi s case st i l l  does not  pr ovi de 

suf f i c i ent  suppor t  f or  t he maj or i t y ' s cont ent i on t hat  Sands 

woul d " c l ear l y"  v i ol at e her  et hi cal  obl i gat i ons by t hat  

" per sonal  i nt er est . "   Whi l e t he maj or i t y c i t es a st r i ng of  

emot i onal l y char ged l anguage f r om Sands at  t he ar bi t r at i on 

hear i ng, 7  t hi s r ef er ence does l i t t l e mor e t han est abl i sh Sands'  

l evel  of  per sonal  af f r ont  f r om t he si t uat i on of  her  di schar ge,  a 

v i ew whi ch was appar ent l y shar ed by t he panel  t hat  or der ed 

r ei nst at ement .   Her  st at ement s do not  est abl i sh t hat  an et hi cs 

                                                 
7 Maj or i t y op. ,  ¶¶57- 58.  
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vi ol at i on ei t her  had or  woul d occur  i f  t he r ei nst at ement  awar d 

wer e t o st and.   Of  al l  t he quot es r epor t ed by t he maj or i t y i n 

sensat i onal i st  f ashi on,  none r ef er s at  al l  t o Sands'  opi ni on or  

t hat  of  t he panel  or  any ot her  par t y as t o her  own f ut ur e 

conduct  or  et hi cal  obl i gat i ons wi t h r espect  t o Menar d. 8 

¶93 Thus i t  i s  not  c l ear  at  al l  what  speci f i c  et hi cal  

br each t he maj or i t y f ear s,  or  f r om exact l y what  " per sonal  

                                                 
8 To suppor t  t he pr oposi t i on t hat  an at t or ney' s et hi cal  

dut i es const i t ut e publ i c pol i cy gr ounds t o vacat e an ar bi t r at i on 
awar d,  t he maj or i t y c i t es t wo cases i n whi ch a speci f i c  r ul es 
v i ol at i on woul d be compel l ed by an ar bi t r at i on awar d.   See 
maj or i t y op. ,  ¶55.   I n t he pr esent  case,  no speci f i c  r ul es 
v i ol at i on i s i dent i f i ed t hat  woul d necessar i l y  f ol l ow f r om t he 
awar d.   I n bot h of  t he c i t ed cases,  t he par t i es had al r eady 
ent er ed pr i vat e agr eement s t hat  woul d v i ol at e speci f i c  r ul es 
pr ovi s i ons i f  enf or ced by ar bi t r at i on,  a r esul t  t he cour t s di d 
not  al l ow.    

I n Mat t er  of  Si l ver ber g,  75 A. D. 2d 817,  427 N. Y. S. 2d 480 
( N. Y.  App.  Di v.  1980) ,  t he cour t  di d not  vacat e an ar bi t r at i on 
awar d.   The pet i t i oner  sought  enf or cement  of  a par t ner shi p 
pr ovi s i on t hat  pr event ed ot her  member s of  hi s f i r m f r om 
ser vi c i ng hi s c l i ent s.   The cour t  hel d t hat  t he pr ovi s i ons of  
t he par t ner shi p agr eement ,  i f  enf or ced,  woul d v i ol at e t he Code 
of  Pr of essi onal  Responsi bi l i t y  Di sci pl i nar y Rul es 2- 107.   The 
cour t  t her ef or e r ef used t o al l ow t he mat t er  t o be ar bi t r at ed.   
The case i s unl i ke t he pr esent  case,  wher e no r ul es v i ol at i on 
woul d be a necessar y r esul t  and t he par t i es have al r eady 
vol unt ar i l y  agr eed t o ar bi t r at i on.    
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i nt er est "  of  Sands i t  woul d st em,  much l ess t hat  any br each at  

al l  i s  an i nevi t abl e f or egone concl usi on.   Such a vague 

r at i onal e woul d not  suf f i ce f or  a t r i al  cour t ' s  sua spont e 

di squal i f i cat i on of  an at t or ney. 9  I t  i s har d t o see how an 

equal l y vague expect at i on of  a conf l i c t  i s  suf f i c i ent  t o al l ow 

t hi s cour t ,  bar r ed f r om f r ee- wheel i ng f act - f i ndi ng and l i mi t ed 

t o a super vi sor y r ol e i n r evi ewi ng an ar bi t r al  awar d,  t o r each 

t he concl usi on t hat  a f ut ur e et hi cs v i ol at i on i s a cer t ai nt y.    

¶94 The maj or i t y r est at es i t s concl usi on t hat  Sands cannot  

et hi cal l y r epr esent  Menar d i n var i ous ways:  t hat  " no r easonabl e 

per son woul d consi der  r ei nst at ement " ;  t hat  " a pr oduct i ve 

set t i ng"  was not  possi bl e;  t hat  " not hi ng good coul d possi bl y  

come f r om r ei nst at ement . "   None of  t hese concl usi ons i s t i ed t o 

                                                                                                                                                             
I n Per ki ns & Mar i o,  P. C.  v.  Annunzi at a,  694 A. 2d 1388 

( Conn.  App.  1997) ,  t he ar bi t r al  panel  awar ded l egal  f ees t o a 
di schar ged at t or ney who handl ed a per sonal  i nj ur y mat t er  on a 
cont i ngency f ee basi s and had no wr i t t en f ee agr eement .   The 
Rul es of  Pr of essi onal  conduct  f or bi d such an ar r angement ,  and 
t he r esul t  woul d al so have vi ol at ed a st at ut e pr ohi bi t i ng 
excessi ve l egal  f ees.   The cour t  vacat ed t he awar d on appeal ,  
whi ch i t  r ecogni zed as " t he except i onal  case" :   wher e t he awar d 
i n cont r avent i on of  bot h st at ut e and a ver y speci f i c  r ul es 
pr ovi s i ons " v i ol at es c l ear  publ i c pol i cy. "  

9 See St at e v.  Pet er son,  2008 WI  App 140,  ¶23,  314 
Wi s.  2d 192,  757 N. W. 2d 834 ( f i ndi ng " at t or ney di squal i f i cat i on 
shoul d not  be i mposed caval i er l y"  and a l ower  cour t ' s  deci s i on 
t o di squal i f y an at t or ney was an er r oneous exer ci se of  
di scr et i on because " t he cour t  di d not  expl ai n what  pr obl em i t  
ant i c i pat ed i f  [ t he at t or ney]  cont i nued,  t he cour t  di d not  
descr i be any pot ent i al  et hi cal  v i ol at i on t hat  mi ght  
ar i se .  .  .  bef or e deci di ng t o di squal i f y [ t he at t or ney] . " ) .  
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any l egal  st andar d or  any par t i cul ar  at t or ney et hi cs obl i gat i on.   

Toget her  t hey of f er  l i t t l e mor e t han t he maj or i t y ' s own 

r est at ement  of  i t s  specul at i on about  t he f act s t hat  woul d r esul t  

f r om r ei nst at ement .   Agai n,  t he maj or i t y does not  meet  t he 

st andar d of  est abl i shi ng a c l ear  publ i c pol i cy or  show t hat  

Menar d has met  t he bur den of  pr oof .  

¶95 Thi r d,  t he maj or i t y ' s hol di ng t hat  l et t i ng t he 

r ei nst at ement  awar d st and woul d " f or ce"  or  " r equi r e"  Sands t o 

v i ol at e her  et hi cal  obl i gat i ons i s not  suppor t ed by t he r ecor d 

and def i es l ogi c.   The maj or i t y assumes t hat  onl y a s i ngl e 

cour se of  conduct  can r esul t  f r om Sands'  r ei nst at ement ——namel y,  

Sands'  pr of essi onal  mi sconduct  f ol l owi ng a r et ur n t o empl oyment  

at  Menar d.   

¶96 Suppose,  f aced wi t h r ei nst at ement ,  bot h par t i es accede 

t o Sands'  r et ur n.   I t  i s  nei t her  i mpossi bl e nor  unr easonabl e t o 

t hi nk t hat  as t he r esol ut i on gl eaned f r om ar bi t r at i on t ook hol d,  

hur t  f eel i ngs woul d f ade and be over t aken by t he pr of essi onal  

nat ur e and i nt er est s of  bot h par t i es. 10  I t  i s  ent i r el y possi bl e 

t hat  Sands coul d r esume her  r epr esent at i on wi t h no et hi cal  

v i ol at i on what soever .   Mor e i mpor t ant l y,  t he awar d of  

r ei nst at ement  gi ves Sands t he oppor t uni t y t o make t hat  

                                                 
10 I n poi nt  of  f act ,  t hi s ver y pr oceedi ng now demonst r at es 

t he l i kel i ness of  t hat  out come had r ei nst at ement  been l ef t  
undi st ur bed,  as Sands t oday st at es she i s bot h wi l l i ng and abl e 
t o cont i nue t o pr of essi onal l y r epr esent  Menar d.  
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assessment  f or  her sel f .   Sands woul d be t he most  capabl e per son 

t o do so.   Oddl y,  t he maj or i t y seems t o f i nd i t sel f  bet t er  

posi t i oned t han t he l awyer  i nvol ved.   The maj or i t y wi t hout  

hesi t at i on r epor t s " i t  i s  c l ear  t hat  Sands cannot  i n good f ai t h 

r epr esent  Menar d wi t hout  v i ol at i ng her  et hi cal  obl i gat i ons as an 

at t or ney. "   

¶97 Wi t h gr eat  sel f - cer t ai nt y,  t he maj or i t y concl udes t hat  

" an ar bi t r at i on awar d r equi r i ng an at t or ney t o v i ol at e her  

et hi cal  obl i gat i ons i s voi d as a mat t er  of  st r ong publ i c 

pol i cy. "   Maj or i t y op. ,  ¶64 ( emphasi s added) .   Yet  not hi ng i n 

t he awar d of  r ei nst at ement  r equi r es Sands t o v i ol at e her  et hi cal  

obl i gat i ons.   I f ,  as t he maj or i t y pr edi ct s ,  al l owi ng t he 

r ei nst at ement  awar d t o st and woul d f or ce or  r equi r e Sands t o 

commi t  an et hi cal  obl i gat i on,  t hen she has a s i mpl e sol ut i on:  

r esi gn.   I t  was Menar d t hat  def i ed t he r ei nst at ement  awar d,  not  

Sands.   I n t he event  Sands r esi gns,  t he panel ' s  awar d mi ght  i n 

f act  r esul t  i n l ess t han t he make- whol e r emedy i nt ended by t he 

l aw,  and mi ght  r epr esent  a " r aw deal "  f or  Sands,  but  cour t s do 

not  vacat e a val i d ar bi t r at i on awar d si mpl y because t he panel  

has awar ded a r emedy wor t h l ess t han a r evi ewi ng cour t  l at er  

sees as appr opr i at e.  

¶98 Ther e i s anot her  pot ent i al  out come t hat  t he maj or i t y 

does not  acknowl edge.   I f  t he r ei nst at ement  awar d st ands,  and i f  

t he par t i es t r ul y v i ew r ei nst at ement  as unt enabl e and mut ual l y  
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undesi r abl e,  t hen r at her  t han ent er  a s i t uat i on wher e,  i n t he 

maj or i t y ' s v i ew,  an et hi cal  v i ol at i on i s l i kel y t o occur ,  t he 

par t i es coul d s i mpl y negot i at e a set t l ement  t hat  avoi ds Sands'  

act ual  r et ur n t o Menar d.   Cour t s and comment at or s al i ke have 

r ecogni zed t hat  par t i es ar e f r ee t o r each a mor e ef f i c i ent  or  

desi r abl e r esul t  by negot i at i ng an al t er nat i ve sol ut i on t o a 

cour t - i mposed r emedy. 11  As Judge Posner  obser ved i n a case 

consi der i ng empl oyment  r ei nst at ement ,  " t he soci al  cost s of  

[ r ei nst at ement ]  may be avoi ded by cor r ect i ve t r ansact i ons. " 12  I n 

                                                 
11 See,  e. g. ,  Youngs v.  Ol d Ben Coal  Co. ,  243 F. 3d 387 ( 7t h 

Ci r .  2001)  ( acknowl edgi ng t he r eal i t y of  negot i at i on ar ound 
j udgment s gr ant i ng speci f i c  per f or mance:   " Youngs i s seeki ng,  
but  not  want i ng,  speci f i c  per f or mance.   I f  he obt ai ned t he 
r el i ef  he i s seeki ng,  t hat  woul d j ust  be a pr el ude t o a f ur t her  
negot i at i on wi t h Ol d Ben. " )  

12 Avi t i a v.  Met r o.  Cl ub of  Chi cago,  I nc. ,  49 F. 3d 1219,  
1232 ( 7t h Ci r .  1995)  ( c i t i ng R. H.  Coase,  The Pr obl em of  Soci al  
Cost ,  3 J.  Law & Econ.  1 ( 1960) ) .  

I n t he pr esent  case,  t he c i r cui t  cour t  di d not  r equi r e 
academi c comment ar y t o r ecogni ze as a pr act i cal  mat t er  t hat  what  
was at  st ake was l i kel y j ust  a quest i on of  put t i ng  a pr i ce t ag 
on t he r ei nst at ement  awar d.   I f  t he c i r cui t  cour t  whose or der  
Menar d def i ed r ecogni zed t hat  at  t hat  t i me Sands was not  l i kel y 
t o act ual l y r et ur n t o Menar d and t hat  an et hi cal  v i ol at i on was 
not  act ual l y goi ng t o t ake pl ace,  how i s t he maj or i t y so cer t ai n 
t hat  t he " r ei nst at ement  or der  woul d have t he pr act i cal  ef f ect  of  
f or c i ng Sands t o v i ol at e her  et hi cal  obl i gat i ons" ?  See maj or i t y 
op. ,  ¶65.   The ci r cui t  cour t  had a ver y di f f er ent  v i ew of  " t he 
pr act i cal  ef f ect "  of  t he awar d:   

[ T] he par t i es agr eed t o ar bi t r at i on,  and t he 
ar bi t r at or ' s awar d,  I ' m goi ng t o use t he car d game,  
t hi s i s t he hand t hat ' s deal t  out ,  and somebody got  
deal t  t he j oker ,  okay,  how much i s t hi s wor t h?  They 
or der ed t hi s.   How much i s t hi s wor t h?   
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ot her  wor ds,  i f  t he par t i es coul d not  l i ve wi t h r ei nst at ement ,  

t hey wer e f r ee t o negot i at e f or  anot her  r esul t . 13     

¶99 Gi ven t he panel ' s awar eness of  Sands'  et hi cal  

r esponsi bi l i t i es as an at t or ney,  gi ven t he panel ' s consi der at i on 

of  t he r el at i onshi p bet ween t he par t i es,  gi ven t he maj or i t y ' s 

concl usor y and unsubst ant i at ed i nt er pr et at i on of  t he Rul es of  

Pr of essi onal  Conduct  as al l egedl y gover ni ng t hi s s i t uat i on,  and 

gi ven t hat  r ei nst at ement  does not  act ual l y r equi r e any vi ol at i on 

of  t he Rul es of  Pr of essi onal  Conduct ,  t he maj or i t y cannot  

r easonabl y concl ude t hat  Menar d has pr oven t hat  al l owi ng t he 

                                                                                                                                                             
The ci r cui t  cour t  t hen posi t ed t hr ee di f f er ent  al t er nat i ve 

ways t he cour t  mi ght  pr oceed t o pl ace a val ue on t he ar bi t r at i on 
under  t he cour t ' s  aut hor i t y:  

Al t er nat i ve number  one i s .  .  .  t o go back and have 
t hat  i ssue ar bi t r at ed.  .  .  .  Two,  t hat  t hi s cour t  now 
i s t o pr ovi de a val ue,  t hat  i s  damages,  wi t h r egar d t o 
what  t he not  r ei nst at ement  i s wor t h .  .  .  Or  
t hi r d .  .  .  f i l e a separ at e l aw sui t  .  .  .  have a j ur y 
deci de how much t hi s was wor t h.  

13 An ar gument  can be made t hat  such a negot i at ed r esul t  
woul d bet t er  est abl i sh t he " make whol e"  val ue of  what  
r ei nst at ement  ( or  avoi di ng r ei nst at ement )  i s  act ual l y wor t h t o 
t he par t i es,  r at her  t han aski ng a cour t  t o pr ovi de t hi s val ue 
t hough an awar d of  damages or  a det er mi nat i on of  f r ont  pay.   
" Pr omi sees know bet t er  t han cour t s whet her  t he damages a cour t  
i s  l i kel y t o awar d woul d be adequat e because pr omi sees ar e mor e 
f ami l i ar  wi t h t he cost s t hat  br each i mposes on t hem. "   Al an 
Schwar t z,  The Case f or  Speci f i c  Per f or mance,  89 Yal e L. J.  271,  
277 ( 1979) .   Cour t s al so r ecogni ze t hat  a sol ut i on negot i at ed 
bet ween t he par t i es out si de of  cour t  may r educe " t he par t i es '  
expendi t ur es on pr epar i ng and pr esent i ng evi dence of  damages,  
and t he t i me of  t he cour t  i n eval uat i ng t he evi dence. "   Wal gr een 
Co.  v.  Sar a Cr eek Pr op.  Co. ,  B. V. ,  966 F. 2d 273,  276 ( 7t h Ci r .  
1992) .  
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r ei nst at ement  awar d t o st and woul d v i ol at e any cl ear  st r ong 

publ i c pol i cy.   The most  one can say ( and one woul d be 

st r et chi ng t o do so)  i s t hat  a publ i c pol i cy v i ol at i on mi ght  be 

possi bl e i n t he f ut ur e,  l eavi ng i t s act ual  r eal i zat i on uncer t ai n 

and r easonabl y debat abl e.   Under  such ci r cumst ances,  t he 

ar bi t r at or s '  awar d i s not  a c l ear  and pr oven vi ol at i on of  a 

c l ear  st r ong publ i c pol i cy.   The maj or i t y ' s sayi ng t her e' s a 

v i ol at i on of  a c l ear  st r ong publ i c pol i cy,  and t hen sayi ng i t  

agai n,  does not  make i t  so.   At  wor st ,  t he ar bi t r at or s '  awar d 

pr esent s a r easonabl y debat abl e pr obl em on l awyer  et hi cs 

gr ounds.    

¶100 Under  such ci r cumst ances,  t he nor mal  and wel l -

est abl i shed r ul es of  def er ence t o t he ar bi t r al  pr ocess must  

pr evai l .   These st at ement s of  t he r ul es of  def er ence ar e many:   

¶101 " Wher e t he par t i es have agr eed t o submi t  t hei r  di sput e 

t o bi ndi ng ar bi t r at i on,  an awar d t hat  i s not  c l ear l y i n 

v i ol at i on of  publ i c pol i cy shoul d be gi ven ef f ect . " 14   

¶102 " [ C] our t s shoul d not  di st ur b t he awar d mer el y because 

of  di sagr eement s wi t h ar bi t r al  f act  f i ndi ngs or  because t he 

ar bi t r at or ' s appl i cat i on of  t he publ i c pol i cy pr i nci pl es t o t he 

under l y i ng f act s i s i mper f ect .   I f  t he cor r ect ness of  t he awar d,  

                                                 
14 Hacket t  v.  Mi l bank,  Tweed,  Hadl ey & McCl oy,  654 N. E. 2d 

95,  102 ( N. Y.  1995)  ( emphasi s added) .  
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i ncl udi ng i t s r esol ut i on of  t he publ i c pol i cy  quest i on,  i s  

r easonabl y debat abl e,  j udi c i al  i nt er vent i on i s unwar r ant ed. " 15 

¶103 I t  i s  abundant l y c l ear  t hat  no v i ol at i on of  a c l ear ,  

st r ong publ i c pol i cy i s suf f i c i ent l y mani f est  i n t he pr esent  

case by ei t her  t he pr ocess used by t he ar bi t r at i on panel  or  t he 

ar bi t r at i on awar d.   Of  t he r emai ni ng gr ounds f or  vacat i ng an 

ar bi t r al  awar d,  as a st r ong publ i c pol i cy v i ol at i on i s absent ,  

none ot her wi se appl y.   

¶104 Because r ei nst at ement  her e does not  v i ol at e a c l ear  

and st r ong publ i c pol i cy,  t he choi ce of  r emedy was f or  t he 

ar bi t r at i on panel .   The panel  had no way of  ant i c i pat i ng t hat  

t hi s cour t  woul d use t he pr esent  case t o announce a c l ear ,  

st r ong publ i c pol i cy agai nst  r ei nst at ement .   Resol ut i on of  t he 

r emedy was wel l  wi t hi n t he panel ' s di scr et i on.   

¶105 To over t ur n t he panel ' s exer ci se of  di scr et i on,  a 

cour t  must  concl ude t hat  t he ar bi t r at or s exceeded t hei r  power s.   

Wi s.  St at .  § 788. 10( d) .   A t ypi cal  gr ound f or  ar gui ng a panel  

has exceeded i t s power s i s t hat  t he ar bi t r at or s mani f est l y 

di sr egar ded t he l aw. 16  " Mani f est l y di sr egar di ng t he l aw"  has 

been descr i bed as not  under st andi ng t he l aw or  cor r ect l y st at i ng 

                                                 
15 Wei ss v.  Car pent er ,  Bennet t  & Mor r i ssey,  672 A. 2d 1132,  

1145 ( N. J.  1996) .   

16 Raci ne Count y v .  I nt ' l  Ass' n of  Machi ni st s & Aer ospace 
Wor ker s,  2008 WI  70,  ¶11,  310 Wi s.  2d 508,  751 N. W. 2d 312.  
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t he l aw but  i gnor i ng i t . 17  " Mani f est l y di sr egar di ng t he l aw"  has 

al so been descr i bed as " maki ng no at t empt  t o appl y or  i nt er pr et  

t he r el evant  .  .  .  l aw. " 18 

¶106 The ar bi t r at i on panel  i n t hi s case was ver y t hor ough.   

I t  anal yzed t he l aw and cor r ect l y st at ed i t .   I t  made ever y 

at t empt  t o appl y  i t s cor r ect  i nt er pr et at i on of  t he r el evant  l aw 

t o t he f act s.   The panel ' s r easoni ng i s ext r emel y det ai l ed.   I n 

no way can t hese ar bi t r at or s be vi ewed as havi ng mani f est l y 

di sr egar ded t he l aw.  

¶107 I n i t s r esol ut i on,  t he ar bi t r at i on panel  di d no mor e 

t han or der  one of  sever al  r emedi es i t  was ent i t l ed t o choose 

f r om,  a r emedy t hat  i s of t en i dent i f i ed as t he " pr ef er r ed"  

r emedy and whi ch t he panel  was i n f act  obl i gat ed t o consi der . 19   

¶108 Rei nst at ement  may be or der ed even when t he par t i es do 

not  f avor  i t  and even when r el at i onshi ps bet ween t he par t i es ar e 

acr i moni ous.   Accor di ng t o t he case l aw,  " r ei nst at ement  i s not  

i nf easi bl e s i mpl y because a pl ai nt i f f  c l ai ms t hat  he or  she does 

not  get  al ong wi t h t he empl oyer  or  because t he pl ai nt i f f  c l ai ms 

                                                 
17 Lukowski  v.  Danker t ,  184 Wi s.  2d 142,  149,  515 N. W. 2d 883 

( 1994) .   

18 Raci ne Count y v .  I nt ' l  Ass' n of  Machi ni st s & Aer ospace 
Wor ker s,  310 Wi s.  2d 508,  ¶33.  

19 Kempf er  v.  Aut omat ed Fi ni shi ng,  I nc. ,  211 Wi s.  2d 100,  
120,  564 N. W. 2d 692 ( 1997)  ( hol di ng t hat  " [ f ] r ont  pay i s onl y an 
avai l abl e r emedy i n t hose cases i n whi ch .  .  .  r ei nst at ement  i s  
not  f easi bl e" ) .  
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t hat  he or  she i s not  comf or t abl e wor ki ng f or  someone who 

pr evi ousl y t er mi nat ed hi m or  her . " 20   

¶109 Cour t s have expl ai ned t hat  " [ t ] he equi t abl e r emedy of  

r ei nst at ement  r equi r es .  .  .  a del i cat e bal ance.   On t he one 

hand,  r ei nst at ement  i s t he pr ef er r ed r emedy f or  v i ct i ms of  

di scr i mi nat i on.   On t he ot her  hand,  a [ deci s i on maker ]  i s  not  

r equi r ed t o r ei nst at e a successf ul  pl ai nt i f f  wher e t he r esul t  

woul d be a wor ki ng r el at i onshi p f r aught  wi t h host i l i t y .   A 

[ deci s i on maker ]  must  be car ef ul ,  however ,  not  t o al l ow an 

empl oyer  t o use i t s anger  or  host i l i t y  t owar d t he pl ai nt i f f  f or  

havi ng f i l ed a l awsui t  as an excuse t o avoi d t he pl ai nt i f f ' s  

r ei nst at ement . " 21  

¶110 The maj or i t y goes t o gr eat  l engt hs t o est abl i sh t hat  

i n cases anal ogous t o t hi s one,  r ei nst at ement ,  al t hough 

di scr et i onar y,  may be " i nappr opr i at e. "   See maj or i t y op. ,  ¶37-

46.   I n i t s anal ysi s of  t he r emedi al  f r amewor k f or  Ti t l e VI I  

v i ol at i ons,  t he maj or i t y uses t he wor d " appr opr i at e"  or  

" i nappr opr i at e"  at  ever y t ur n.   I f  t he st andar d f or  vacat i ng an 

ar bi t r at i on awar d was when t he awar d was " i nappr opr i at e, "  t hen 

t he maj or i t y ' s t r eat ment  on t hi s  i ssue woul d be ver y per suasi ve 

i ndeed.   But  " i nappr opr i at e"  i s not  t he st andar d.    

                                                 
20 I d.   

21 Br uso v.  Uni t ed Ai r l i nes,  239 F. 3d 848,  861 ( 7t h Ci r .  
2001)  ( c i t at i ons omi t t ed) .  
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¶111 The maj or i t y ' s  choi ce and use of  case l aw on 

r ei nst at ement  onl y f ur t her  r eveal s how f ar  f r om t he pr oper  

st andar d of  r evi ew f or  ar bi t r at i on t he maj or i t y ' s anal ysi s has 

st r ayed.   The maj or i t y r el i es on f eder al  cases i n whi ch ei t her  a 

f eder al  di st r i ct  cour t  i s  deci di ng t he appr opr i at e r emedy or  a 

f eder al  appel l at e cour t  i s  r evi ewi ng ( and gener al l y af f i r mi ng)  

t he di scr et i onar y deci s i ons of  t he f eder al  t r i al  cour t . 22    

                                                 
22 EEOC v.  Kal l i r ,  Phi l i ps,  Ross I nc. ,  420 F.  Supp.  919 

( S. D. N. Y.  1976)  ( di st r i ct  cour t  deci s i on or der i ng f r ont  pay 
f ol l owi ng a j ur y  ver di ct  f i ndi ng wr ongf ul  t er mi nat i on) ;  Wi l l i ams 
v.  Phar maci a,  I nc. ,  137 F. 3d 944 ( 7t h Ci r .  1998)  ( r evi ewi ng a 
di st r i ct  cour t  or der  denyi ng r ei nst at ement ) ;  McNei l  v.  Econ.  
Lab. ,  I nc. ,  800 F. 2d 111 ( 7t h Ci r .  1986)  ( r evi ewi ng a di st r i ct  
cour t  or der  denyi ng f r ont  pay ( emphasi s added) ;  McKni ght  v.  Gen.  
Mot or s Cor p. ,  908 F. 2d 104 ( 7t h Ci r .  1990)  ( r evi ewi ng a di st r i ct  
cour t  or der  denyi ng r ei nst at ement ) ;  Tayl or  v.  Tel et ype Cor p. ,  
648 F. 2d 1129 ( 8t h Ci r .  1981)  ( r evi ewi ng a di st r i ct  cour t  or der  
denyi ng r ei nst at ement ) ;  Sasser  v.  Aver i t t  Expr ess,  I nc. ,  839 
S. W. 2d 422 ( Tenn.  Ct .  App.  1992)  ( r evi ewi ng a c i r cui t  cour t  
damages j udgment  f or  wr ongf ul  t er mi nat i on) ;  Whi t t l esey v.  Uni on 
Car bi de Cor p. ,  567 F.  Supp.  1320 ( S. D. N. Y.  1983)  ( di st r i ct  cour t  
bench t r i al  awar di ng t he pl ai nt i f f  damages over  r ei nst at ement ) ;  
Tyl er  v.  Bet hl ehem St eel  Cor p. ,  958 F. 2d 1176 ( 2d Ci r .  1992)  
( r evi ewi ng a di st r i ct  cour t  j udgment  awar di ng f r ont  pay) ;  
Cancel l i er  v.  Feder at ed Dep' t  St or es,  672 F. 2d 1312 ( 9t h Ci r .  
1982)  ( r evi ewi ng a j udgment  of  a di st r i ct  cour t  denyi ng 
r ei nst at ement ) ;  Goss v.  Exxon Of f i ce Sys.  Co. ,  747 F. 2d 885 ( 3d 
Ci r .  1984)  ( r evi ewi ng a di st r i ct  cour t  deci s i on l i mi t i ng f r ont  
pay t o f our  mont hs) ;  Fi t zger al d v.  Si r l oi n St ockade,  I nc. ,  624 
F. 2d 945 ( 10t h Ci r .  1980)  ( r evi ewi ng a j udgment  f r om a speci al  
j ur y ver di ct  awar di ng f r ont  pay) ;  Hof f man v.  Ni ssan Mot or  Cor p.  
i n U. S. A. ,  511 F.  Supp.  352 ( D. N. H.  1981)  ( r evi ewi ng an amended 
j ur y ver di ct ) ;  Di cker son v.  Del uxe Check Pr i nt er s,  I nc. ,  703 
F. 2d 276 ( 8t h Ci r .  1983)  ( r evi ewi ng an or der  f r om a di st r i ct  
cour t  denyi ng addi t i onal  equi t abl e r el i ef ) ;  Cost on v.  Pl i t t  
Theat r es,  I nc. ,  831 F. 2d 1321 ( 7t h Ci r .  1987)  ( r evi ewi ng a 
j udgment  f r om a di st r i ct  cour t  denyi ng bot h r ei nst at ement  and 
f r ont  pay) ;  Hyl and v.  Kenner  Pr ods.  Co. ,  13 Fai r  Empl .  Pr ac.  
Cas.  ( BNA)  1309 ( S. D.  Ohi o 1976)  ( r evi ewi ng a c i r cui t  cour t  
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¶112 The maj or i t y ' s aut hor i t y i s t hus dr awn excl usi vel y 

f r om cases i n whi ch an appel l at e cour t  r evi ews a t r i al  cour t  

j udgment  r egar di ng r ei nst at ement ,  appl y i ng nor mal  appel l at e 

st andar ds of  r ev i ew.   The maj or i t y does not  c i t e a s i ngl e case 

i n whi ch a cour t  r evi ews an ar bi t r at i on panel  awar di ng t he 

r emedy of  r ei nst at ement .   I n r ev i ewi ng a t r i al  cour t ' s  j udgment  

f or  r ei nst at ement ,  an er r or  of  l aw woul d be suf f i c i ent  f or  an 

appel l at e cour t  t o r ever se t he di scr et i onar y r ul i ng of  t he t r i al  

cour t ,  appl y i ng an er r oneous exer ci se of  di scr et i on st andar d of  

r evi ew. 23  I n cont r ast ,  an er r or  of  l aw i s not  a suf f i c i ent  basi s 

f or  a cour t  t o over r ul e an ar bi t r at i on awar d.   A " cour t  wi l l  not  

over t ur n t he ar bi t r at or ' s deci s i on f or  mer e er r or s of  l aw or  

                                                                                                                                                             
j udgment  denyi ng pl ai nt i f f ' s  at t or ney' s f ees) ;  Combes v.  Gr i f f i n 
Tel evi s i on,  I nc. ,  421 F.  Supp.  841 ( W. D.  Okl a.  1976)  ( awar di ng 
back pay and benef i t s i n l i ght  of  a j ur y ver di ct  f or  t he 
pl ai nt i f f  f i ndi ng wr ongf ul  t er mi nat i on) .  

23 See,  e. g. ,  McNei l ,  800 F. 2d 111 at  118 ( " The deci s i on 
whet her  or  not  t o awar d f r ont  pay [ r at her  t han r ei nst at ement ]  
i s ,  of  cour se,  wi t hi n t he di scr et i on of  t he di st r i ct  cour t .  We 
need onl y r evi ew t he deci s i on of  t he di st r i ct  cour t  f or  an abuse 
of  di scr et i on" ) ;  Tayl or ,  648 F. 2d 1129 at  1139 ( " We cannot  
concl ude t hat  t he di st r i ct  cour t  abused i t s di scr et i on i n 
mandat i ng r ei nst at ement  and,  t her ef or e,  af f i r m t hat  or der " ) ;  
Cancel l i er ,  672 F. 2d 1312 at  1320 ( " Mor eover ,  i n v i ew of  t he 
subst ant i al  ver di ct  t he j udge di d not  abuse hi s di scr et i on i n 
[ denyi ng r ei nst at ement ] " ) ;  Goss,  747 F. 2d 885 at  890- 91 ( " [ W] e 
f i nd no abuse of  di scr et i on i n t he choi ce of  
r emedy .  .  .  awar di ng [ pl ai nt i f f ]  f r ont  pay i n l i eu of  
r ei nst at ement " ) ;  Cost on,  831 F. 2d 1321 at  1332 ( " [ We det er mi ne]  
t hat  t he di st r i ct  cour t  di d not  abuse i t s di scr et i on i n denyi ng 
r ei nst at ement " ) .  
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f act . " 24  Thi s r ul e i s i n accor d wi t h t he r ecogni t i on t hat  t he 

par t i es have cont r act ed f or  t he ar bi t r at or ' s deci s i on——not  t he 

cour t ' s .    

¶113 The pr oper  i nt er pr et at i on and appl i cat i on of  SCR 

20: 1. 7( a) ( 2)  t o t he i nst ant  case ar e at  most  r easonabl y 

debat abl e.   The ef f ect  of  t he appl i cat i on of  t he r ul e i s 

uncer t ai n and r el i es on t he maj or i t y ' s assumpt i ons.   Ther ef or e,  

no v i ol at i on of  a c l ear ,  st r ong publ i c pol i cy r esul t i ng f r om t he 

ar bi t r at i on panel ' s awar d can be cl ear l y est abl i shed.   I f  t he 

ar bi t r at or s er r ed i n i nt er pr et i ng t he r ul e,  t hey made an er r or  

of  l aw. 25  Yet  as pr evi ousl y st at ed,  t he pr oper  st andar d of  

r evi ew f or  an ar bi t r at i on awar d di ct at es t hat  an er r or  of  l aw 

does not  j ust i f y  vacat i ng t he awar d.   Thus even al l owi ng f or  t he 

maj or i t y ' s st r et ches of  i nt er pr et at i on and assumpt i ons about  

out come,  t he maj or i t y r eaches an er r oneous r esul t .  

¶114 I n t he end,  t he onl y t hi ng t hat  i s " c l ear "  f r om t he 

maj or i t y ' s t r eat ment  of  t he pr esent  case i s t hat  t he maj or i t y 

does not  l i ke t he r ei nst at ement  awar d and has subst i t ut ed i t s 

                                                 
24 Madi son v.  Madi son Pr of ' l  Pol i ce Of f i cer s Ass' n. ,  144 

Wi s.  2d 576,  585,  425 N. W. 2d 8 ( 1988)  ( quot i ng Mi l waukee Bd.  of  
Sch.  Di r s.  v.  Mi l waukee Teacher s '  Educ.  Ass' n,  93 Wi s.  2d 415,  
422,  287 N. W. 2d 131 ( 1980) ) .  

25 I n an at t or ney di sci pl i ne case enf or ci ng t he r ul es,  a 
r ef er ee woul d i nt er pr et  and appl y t he r ul e,  a quest i on of  l aw.   
Thi s cour t  woul d not  be bound by t he r ef er ee' s i nt er pr et at i on or  
appl i cat i on,  a quest i on of  l aw.  
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di scr et i on f or  t hat  of  t he ar bi t r at or s,  i n v i ol at i on of  t he 

l i mi t at i ons on t he cour t ' s  st andar d of  r evi ew.   

¶115 Because no cl ear  v i ol at i on of  a st r ong publ i c  pol i cy 

i s pr esent  her e,  and no ot her  gr ounds exi st  f or  vacat i ng t he 

ar bi t r at i on panel ' s awar d as exceedi ng i t s power s,  t he 

maj or i t y ' s anal ysi s becomes l i t t l e mor e t han a st r ai ned 

anal yt i cal  ef f or t  t o over t ur n an ar bi t r at i on awar d wi t h whi ch 

f our  member s of  t hi s cour t  di sagr ee.   The maj or i t y has 

i mpr oper l y ext ended t he aut hor i t y of  t hi s cour t ,  at  t he cost  of  

t he wel l - est abl i shed and hi ghl y def er ent i al  st andar d of  r evi ew a 

cour t  gi ves t o ar bi t r at i on awar ds.  

¶116 For  t he r easons set  f or t h,  I  wr i t e separ at el y i n 

di ssent .  

¶117 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s opi ni on.  
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